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FIRST SUPPLEMENTARY REPORT OF 

JUSTICE K.N. SAIKIA COMMISSION OF INQUIRY 


ON THE SECOND GROUP OF EIGHT CASES 

(Submitted to Government of Assam on December T* 2006) 

B> Notification No.PLA 331/2005/2 dated 3^“*. September 1005 in continuation of llhe earlier 
NotificationNo.33 1/2005 dated 22.8.2005, the Governor of Assam was pleased to to order that this 
Ccomjmission of Inquiry shall inquire into any other incidents of killings, under similar circumstances 
which occurred during the period from January 1998 to 2001. This second group of ei(^t cases are 
squarely covered by the said Notification, these having been cases of secret killings which occurred 
during the period prescribed thereby. The Commission has, therefore, decided to inquire into these 
cases; with intimation to the State Government, and submitg this Continuing Report for consideration 
and necessary action.. By virtue of the aforesaid Notifications the Commission is to inquire into, in each 
case, the following terms of reference, and any other matters with recommendations, if any, namely ; 

"(a) Circumstances , in each ca.se, leading to the killing of the victims of these cases. 


(b) Identity of the killcrfs) and accomplice(s). if any. 

(c ) To find out whether there was any conspiracy in targeting the victims and the motive behind 
such killings. 

(d ) Pinpoint responsibility on persons who were involved directly or indirectly in the 
commission of such killings 


(e I To make ^commendations to prevent recurrence of such killings: and . 

( f t Any other matter related to or relevant to the purpose of this inquiry;” 

C onfirmation of the Hndings arrived at in the First Group of Seven cases.* Some of the 
common characleristic.s and findings in this Second Group of Eight cases are the same as 
those of the First Group of Seven cases, and, considered with the evidence in these cases, iilso 
clearly confirm all the findings of the First Group of Seven cases. The additional 
characteristics found in this Second group of Eight cases arc: l.Thc parties boldly narainjg of 
some SlT.FAs as perpetrators in some of these cases; and. 2. The then Police authorities 
prematurely returning some of the cases in F.R.(Final Report) without finding any clues, and 
without even suspecting anybody as culprits. This may have been an abuse of the process of 
(he Criminal Court. It may also be noted that the oncoming Third Group of cases also may 
reveal some Sl'LF.\s being boldly named by respective parties in course of evidence, thereby 
doubly confirming the unholy nexus between the then concerned Police authorities and the 
concerned Sl'LFAs in secret killings in the process of Clfocide, that is, deliberate killing of 
IT.FAs and their families and relatives, executing them for their ‘^status ofTcnces" of 
belonging to I T F \ and I'LF.A-rclated families, without their committing any guilt or offence, 
and pursuant to remote-orchestration by the State, in flagrant violation of their 
Constitutional, Legal and Human Rights. 


In »h'‘ I’nvi'P r'»S 

•iicJ son ijtuama < iKf'.ol 


ib«.* ;irn»r’*:5’or was by D;.V.5C ?hukar. 

. Ad\(Katc. as Senior and Junior counsel for the Commission. 


rc.spectivciy ; 
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and Shri P.K. Muusahari, Senior GoM. Advocate, Assam, and Shri Dhancsh Das, Junior Govt. 
Advocate and Additional Public Prosecutor, Assam.. 


(s’) 

SHRI SUBARNA RABHA KILLING CASE 

Dhoopdhara P.S. Case No. 46/98 

( Date of occurrence. 25.8.98 ) 

By this Commission's order dated 5.4.2006, by virtue of the authority conferred on it by the 
Government of Assam’s Notification Nos. No.PLA.33 1/2005/2 dated 3 September 2005, in 
continuation of the earlier Notification No. No.PLA 331/2005/1 dated 22.8.2995, after hearing the 
applicant and the learned Senior Counsel for the Commission and the l^mcd Senior Govt. 
Advocate, Assam, and in the interest of justice, it has taken up this case for inquiry. By virtue of 
the aforesaid Notifications the Commission is to inquire into, in each case, the following terms of 
reference, and any other related and relevant matters with recommendations, if any, namely: 

“(a) Circumstances , in each case, leading to the killing of its victim(s). 

(b) Identity of the killerfs) and accomplice(s), if any. 

(c ) To find out whether there was any conspiracy in targeting the victim(s) and the motive 
behind such killing(s). 

(d) Pinpoint responsibility on persons who were involved directly or indirectly in the 
commission of such killing(s) 

( e )To make recommendations to prevent recurrence of such kiHing(s) 

( f ) Any other matter related to or relevant to the purpose of this inquiry;” 

(A) Circumstances leading to the lulling of Shri Subama Rabha. 

On 26.8.98 FIR was lodged by Shri Prasanla Kumar Rabha, son of Shri Subama Riibha of 
Deodharbhita village, at about 9.30.A.M. at the Dhoopdhara Police Station, to the effect that at 
about 12 midnight intervening between 25**' and 26*** August, some assailants lifted his father Shri 
Subama Rabha from his house and killed him on the road leading to Gathiapara village arid left.. 
This they could confirm by going to that place on information received from some persons. Shri 
Subama Rabha's wife Smti Phuleswari Rabha deposed that at the time of the incident her husband, 
Shri Subama Rabha, was aged about 58 years, a cultivator, and that in the midnight of 25.8.98, at 
about 12.30 A.M. while all the inmates of the house were peacefully sleeping in their own Deoghar 
-vita house, about 5/6 persons, in army dress and armed with short pistol-likc weapons, came to 
their house and knocked at their door; and when being awakened she and her husband Siubama 
Rabha opened the door and came out, those persons said. Chalo, Chain , but they refused to follow 
them, they dragged her husband Subama Rabha to the parking vehicle near by and took him away. 
At this Phuleswari Rabha raised hue and cry and neighbours arrived there. Being told that her 
husband was taken away by the army, the neighbours suggested that the army would take him to 

the Dhoopdhara Police station, and that if was not necessary to jjo *bere V vba! !at? rtich;. Next 
mnmifi* th-r •►am anuui lo pruueeu lo uic Dnoopdfiara L'olfce Station In search ofTiiim. one 

Rabin Rabha. being allegedly told by a co-villager, informed that the dead body of Subama Rabha 
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was lying near Ihe road to Gathiapara village. Then her brother-in-law (husband s brother) lefll for 
that place. 

The FIR was lodged at the Dhoopdhara Police Station that morning itself (26.8.98) by their 
son Prasanta Kumar Rabha. The police arrived thereafter, to Dhanubhanga, Deodavita village, Dist. 
Goal para. 

P.W.3. Dr, Dibakar Medhi Senior Medical & Health Officer, Nanoi P.H.C. performed the 
post-mortem examination of the decomposed dead body of Subama Rabha on 27.9.98 and found 
as follows: 

Penetrating injury on right eye. eye ball completely damaged. There is a collar of grease on 
both eyelids.. Wound is circular and 9 mm in dianeter. The wound passes through the eye socket, 
and brain matter and membrane of the brain came out through the left temporal bone. It is alxjve 
the left penna. A bullet is found over the bandaged temporal bone and below the skull. The wound 
of the temporal bone is about 25mm in diameter. The membrane and brain matter is bloodstained. 

Abdomen, one penetrating wound, right torrid line circular in nature 8 mm in diameter 
inverted, and a collar of grease found around the wound. The wound passed through the inquinal 
vassels in soft tissues right side of bladder, recctum end comes out through periniumjust left to the 
anus. The wound is extroverted and 1 S mm in diameter. Peritonium is blood-stained. Left lower 
museur and canine teeth are broken and found in the oral cavity, with blood clots. Stomach 
congested, small intestines congested. Death was due to shock and haemorrhage as a result of the 
above injuries. The dead body was decomposed after 40 hours of death. All the injuries were ante- 
mortem, Report was prepared on the same day 27.9.98 and submitted to office of the Civil Suqgeon. 
Goalpara who countersigned it on 16.1.99. There is no doubtr that these injuries were caused by 
very powerful firearms of prohibited bores wdth so destructive effects. 

(B) Identity of the killeifs) and their accomplicefs), if any. 

The killing of Subama Rabha was secret not so much as to time, place and manner of killing, 
but as to the identity of the killers and their accomplices. The identity of the killers has to be based 
on evidence beyond reasonable doubt. This raises the question whether the army-dressed people 
were actual armymen or some others in disguise. Sometimes police and military used to come 
together to their house and make similar requests and talk of similar consequences which caused 
fear in their minds. It may be recalled that the assailants were said to havew been in army dress. 
This would normally suggest involvement of the army, but in some Goalpara cases it was said 
that there even the SULFas were sometimes seen in poloicc and army dresses. So dress ailone 
could not be conclusive. The modus operandii was similar to that of some SULFAs and coulld be 
identified accordingly. .. . 

As regards identity of accomplices, it is a developed principle of law that accomplices are 
the parties to the crime. On the basis of degrees of complicity to the crime, accomplices are 
divided into perpetrators and accessories. An accessory is one who excites or helps the commission 
of a crime by the perpetrator. Perpetrator is exclusively the person who in law performs the crime. 
More precisely, the perpetrator is the person who, being directly struck at by the criminal 
prohibition, offends against it with the necessary mens tea or negligence. Thus, accomplices 
include, while accessories exclude, the perpetrator of the crime. However, often they arc u«xl as 
synonymous. We have to see if anyone excited, helped, aided, abetted or faciliutcd the 
commission of the killing, of Subama Rabha. 
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The O.C. Dhoopdhara P.S. Shri Pradip Kumar Talukdar registered Case No 40/98 and 
entrusted its invcs'tigation to S.l. Shri Lakheswar Madhi who took up investigation, got the inquest 
and Post-mortem completed. 

P.W. 1 Smti Phuleswari Rabha, wife of Shri Subama Rabha, said that on 25.8. 98 at niidniight, 
about 12.30. A.M. aboutS/6 persons came to their house in army dress when all the irunates were 
sleeping and called Subama and she herself opening the door saw those persons, pistols in hand, 
and as her husband was with her, said “Chalo Chalo ” . When she refused to go, they caught fiold 
of her husband and asked him to accompany them. Their children were still sleeping.when they 
forcibly took her husband into their vehicle and left the place. At this she raised hue and cry and 
narrated the incident to the neighbours who arrived by then. They said that Subama wouldl be 
taken to Dhoopdhara P.S. and hence no need to infom police. Next morning as they were about to 
proceed to Dhoopdhara P.S, one Rabin Rabha, a co-villager came and informed that the diead 
body of her husband was lying on the road leading to Gathiapara village. Then her brothe-in-law 
(Husband’s brother) and her son left for Dhoopghara P.S. and there her son Prasanta Kumar Rabha 
lodged the F.l.R. 

Smti Phuleswari Rabha deposed that her husband was killed only because one of her 
husband’s brothers, Shri Nirbhoi Rabha, was an ULFA. She also deposed that the army used to 
come to their house and enquire the whereabouts of her brother-in-law Nirbhoi Rabha who was. the 
fifth of their six brothers, Subama having been the eldsst. In cross she said that there wa<> no 
electricity in their house, that it was not a moon-lit night; that the killers spoke only in Hindi and 
never in Assamese.; that earlier the army used to come during day time and used to say that they 
were coming from Draanggiri army camp, about 5 miles away towards Boko; that Nirbhoi came 
home once before two years of the incident and that his alias was Moina Gohain.. There were two 
other ULFAs in their vUlage, namely, Damodar Rabha and Sukleswar Rabha who surrendered 
after this incident. Therefore, it was clear that they were ULFAs on the date of the incident, and 
there was no room for suspecting them, as an ULFA would not normally kill the parent of another 
ULFA. 

It was in evidence that the army earlier used to ask the members of the family to persuade 
Nirbhoi Rabha to surreneder and come to the main stream, ahd faling that, the consequences would 
not be good for the family. Ubiquitous armed forces and other forces of the Union, and the local 
police joined in the efforts to persuade the members of Nirbhoi’s family to persuade him to come 
to peace talks.and also in forewarning that failure to do so would not be good for the family. 
According to Phuleswari, the night intervening between 25"* and 26"* August was a dark night and 
there was no electricity in their house. The Army people when they came earlier used to talk in 
Hindi. Of course on the incident day also the army-dressed persons talked in Hindi, but it could not 
be ascertained whether it was broken Hindi, or mainland Hindi, When the S.P. asked her this 
question she could not reply as she did not know Hindi. As no empty bullet cases were recovered 
the type of weapon used could not be known for certain, except what was indicated by the serious 
nature of the injuries caused. .There has been evidence in the I.O. that the extremists were often 
seen moving in army o|- police dresses Phuleswari Rabha said that the army and police uscjd to 
come to their house together.. The vehicles used were not specifiically described. It has not been 
suggested by any witness that the assailants were army personnel. .Smti Phuleswari also said that 
there were two ULFAs, namely, Damodar Rabha and Sukleswar Rabha, in their ISllage 
Deodharbhila, but they never came to Subama’ s house before his death; and they surrendered after 
the death of her husband; and that Nirbhoi Rabha did not like to surrender before the incident. 
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Shri Akan Rabha of A.G.P.was the M.L.A. from Dudhnoi constituency at the relevant tiime 
Phuleswari Rabha heard that at that time secret killers were, elsewhere killing memters of ULFA 
families, and they were also apprehensive of such dangers to their family, but they did not inform 
local police as it would be of no avail. 

At the time of Subama’s death their son Prachanta was 20 years of age, and he could not p^s 
the HSLC Examination. While they did not apply to Government for any compensation, in her 
deposition Smti Phuleswari Rabha prayed for adequate compensation for the family. Prasrinto 
Rabha, being examined, said that when his father was lifted away he was fiKt a sleep; and that he 
was being paid Rs.l200 per month which was quite inadequate for the family and so he prayefor 
suitable employment. 

The problem of identification of the killers is complicated by the information that in 
Goalpara in some cases even SLTLFAs were seen moving in army and police uiuforms The 
assailants reportedly came in Maruti vehicles and not in army vehicles It should not have been 
difficult to recognise army vehicles. The people who were met by the S.P. Mr. Thangneu told him 
that the assailants covered their faces with black cloth, obviously to avoid being identified.. 

.The problem of identification also .necessarily tinged by the question of the rather premature 
submission of the F.R. (Final report) which in the case, was submitted after only six months. The 
S.P. Mr. Thangneu explained that once a case is treated as S.R. case, it goes to the CID. and the 
SSP i,e. Senior Superintendent of Police is in charge of investigation of the case. He submitted that 
there would be the first progress report, then the second progress report and the third prog;ress 
report, wherafter he (S,S.P) suggests the submission of F.R. in the case and the Addl. S.P., who is 
the Crime Officer, approves the filing of F.R., and the same is submitted to the Chief Judicial 
Magistrate who passes the F.R. after issuing notice to the complainant. Thus, according to Mr. 
Th^gnieu the matter need not come to the Superintendent of Police. However, the 1.0 denied that 
the case was sent to CID and he said that the Progress Report (P.R.) was not written by SSP, CID. 
The S.P could not explain the unholy haste in submitting the F.R, and the suggestion that the F.R. 
was filed in unholy haste at the orchestration of the higher authority with oblique motive was 
disagreed with. He even did not know that there was any rift or discord between ULFA and the 
SULFA. He said that the investigation of the case was in the hands of the Addl. S.P.(HQ) aiuJ the 
F.R. could be issued only after getting clearance from the CID; and hence the S.P. did not come in 
the process. He also pointed out that even if F!R is submitted, the investigation of a case may be 
reopened at any stage.The fact of the case having been an ULFA related one, could not be denied 
in face of the clear statement of Subama's widow. Smti Phuleswari Rabha that there was no other 
reason for killing of her husband except because of his brothet Nirvoi Rabha having been an 
ULFA. Surprisingly enough, the investigation did not proceed in that line; and who could have 
been against ULFAs was not considered at all... 

The I.O, Shri Lakheswar Mcdhi deposed that he examined number of persons from the 
Deodharbhita village including Smati Phuleswari Rabha, wife of Subama Rabha. She stated that 
on that fateful midnight S/6 miscreants in army dress came to her house, knocked at their door, and 
when awakened by the knocking sound and call in Hindi to come out, she came out followed by 
her husband Subama Rabha, and as soon as she opened the door, she saw those armed, lumy 
dressed, not tall persos, and they dragged her husband to the two maruti vehicles parked on the 
road near thair gate and took him inside one of the vehicles and sped away. She heard the moving 
sounds of the vehicles rather muffled. When asked, the 1.0 said that he knew that Subama Rabha's 
brother Shri Nirbhoi Rabha was an ULFA and that yet the idea did not occur to him, namely,, that 
fact might have had something with the killing of Subama Rabha. He also admitted that he earlier 
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visited Subama’s family house and enquired the whereabouts of Nirbhoi Rabha, which cleiirly 
meant that the Dhoopdhara P.S. kept track and maintained surveilance over that family. It must, 
therefore, be more surprising whether his not remembering those facts might have beein a 
pretension for keeping SULFAs out of view, and that the possibility of remorc- orchestration could 

not be ruled out. 

The I.O. examined shri Arabindra Chandra Das, Shri Bisweswar Rabha, Sayed Riwari, also a 
co-villager, Shri Suresh Teewari, all co-villagers, and Shri Anil Rabha brother of Subarna Rabha 
U/S 161 Cr.P.c, but none could give any clue as to the killers or motive behind the killing. This 
sounds absurd in face of what Phuleswari Rabha said, namely that there could be no other 
reasonfor killing Subama Rabha except for that his brother Nirbhoi was an ULFA. While examined 
Smati Phuleswari Rabha mentioned^ about two small Maruti cars parked on the road near their 
house wherein some more army- dressed people were speaking in Hindi and that the army persions 
were not tall figures. 1.0 did not ask Phuleswari Rabha as to whether the Hindi spoken by the army 
people were broken Hindi or mainland Hindi. .The 1.0. did not ask whether the army- dresses 
displayed any ranks or positions. The I.O. on the other hand said that sometimes the extremists 
also used to go out in army dress. He did not ask anything about the vehicles, and also did not alert 
any neighbouring police stations for detecting and intercepting such Maruti vehicler. Apperently, 
the I.O. did not try to interpret what was the indication bysaying that the army-dressed persons 
were not tall persons. 

According to the I.O. there was no army camp in Dhoopdhara and Rangjuli areas; No search 
or raid was conducted because there was no clue at all, and so. he did not think that the culprits 
were armymen. He said that the case was not sent to the CID because they CID) did not waiit it. 
According to 1.0. there was one SULFA, Shri Shri Praadip Rabha, but he used to stay in Guwahati. 
He did not know SULFas Shri Damodar Rabha and Sukleswar Rabha. He knew that Nirbhoi 
Rabha, brother of Subama Rava was in ULFA, but he did not know his alias. The I.O. clearly said 
that there was instruction from higher authorities to keep watch over Subama Rabha's family, and 
the same came from the S.P. Yet, he said that no idea as to some enemy of ULFA being behind the 
incident came to his mind in course of investigation. I.O. denied the suggestion that he did not 
pursue the line.. On the question of his failure to find any clue, he said that there was no 
supervisory note on investigation issued by any of the higher officers and no indication of any clue 
came from them The I.O. also submitted that the P.R. (Progress report) was issued by the Ceircle 
Inspector himself suggesting the absence of any clue and that F.R. (Final Report) be issued „ and 
that on that basis the Addl. S.P. (H.Q.) approved the issue of the F.R. barely after 6 (six) montJhs of 
the incident and, after notice to the informant, accepted by the Chief Judicial Magistrate, GoaJpara, 
approved the F.R. barely six months after the incident. He admitted that it was not his decision to 
issue the F.R. which meabt that the F.R. was issued not on basis of investigation status but on 
orchestration from above. The witness denied the suggestion that theere was unholy hasite in 
premature filing of the F.R; that the same was submitted at the behest of the higher authorities , and 
that there was unholy nexus between the police, the concerned SULFAs and the Government in 
the matter of putting an end to the invcstigation.in the S.R, case involving murder of an innocent 
member of the ULFA family, imposing death penalty on a “status ofTcnce” The weapons and 
ammunitions of prohibited bores were not explained by appropriate expert forensic /ballistic 
examination. The vehicles were never delected. The SULFAs were ignored. for the reasons best 
known to the police authorities All these may justify regarding them as accompleces in the case.. 

N.W. 2 Shri Pradip Kr. Talukdar who was the O.C. of Dhoopdhara P.S. said that he was in 
touch with the I/O of the case and gave him some verbal instructions regarding its investigation He 
was Dhoopdhara O.C. from 1988 to 2000 They maintained a list of ULFAs, about 10/15 There 
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were only two SULFAs, one being Pradeep Rabha, both stayed in Guwahati. There waji no 
patrolling, even at night ihere.There was no Anny camp at Dhoopdhara. He did not write to higher 
authorities when no clue was found. As he was not the I.O. in this case he was not required to 
discuss the question of submission of F.R with higher authorities. According to him, the procedure 
was for the I.O. to discuss with the Circle Inspectoe and the Addl S.P(HQ) regarding F .R. To the 
question whether as O.C. he was to exercise control over all the cases of the P,S„ his reply was 
that when a Circle Officer is alsoo O.C. of a Sadar P.S. he could do so, but not when an S,l is the 
O.C. for, according to him all S.I.s are equal. That, of.course, could not be understood, becaus<s the 

O. C will normally be seniormost among the S.I.s. 

N.W. 3. Dr.Dibakar Medhi saw only one bullet hole on the belly of the dead body but did not 
mention the bullet hole at the centre of the forehead as seen by the S.P. He did not ask Phulesyvari 
Rabha as to whether the assailants spoke chaste Hindi or Assamese speaking men’s Hindi. 
Theough the assailants were said to be in Army dress, he did not ask Phulcawari as to whisther 
their ranks could be ascertained from dress and badges. He alsodid not ask whethe the Army and 
CRPF used to visit their houses now and then. He did not try to ascertain the particulars of the 
vehicle used by assailants, or whether some extremists wore Army dress for disguise. He said! that 
in this case no higher officer issued any supervisory note on its investigation. According to him the 
Circle Officer considered the case and suggested that F.R. should be submitted andl the 

P. R.(Progress Report) was sent to the Addl S.P. (HQ), and he was not required to submit any 
written report. for submitting F.R. Contrary to what was said by the S.P, the 1.0. said that the case 
was not sent to CID as they did not want it. He knew and met onlu one SULFA Shri Praideep 
Rabha of Rabhapara village and he stayed in Guwahati, but he did not know his ostensible means 
of livelkhood. He knew Nirbhoi Rabha, but did not know his alias He said that despite being told 
of ULFA Nirbhoi Rabha and despite the piolice having maintained his track, no idea came to his 
mind that the killing could have been done by some anti-ULFA agency or group. He denied the 
suSggestion that despite the abive facts he he did not deliberately pursue that line of investigation 
wherefore he failed to nab the culprits; and the further suggestion that they knew that the killing 
was according to plan of some higher authorities and there was no question of finding out the 
culprits. He said that notice of the F.R was issued to and was received by the informant.. 

N.W. l.Shri T. Thangneu was the S.P, Goalpara district was at Goalpara when he received 
the information of the killing, at about 7/8 A.M; and he immediately rushed to the place where the 
dead body was lying, i.e., on the road to Galhiapara village at a roadside jungle. Before him. the 
1.0.. and the O.C. Dhoopdhara P.S already arrived there. He asked his subordinate offic«;rs to 
cordon off the place and to search for ammunitions, if any, at the place. He saw one bullet injury 
right at the centre of the forehead.. No empty cases of bullets could be found in the somewhat 
jungle are. The dcadbody was identified by Subama’s son Prasaanto. Therefrom he proceedicd to 
the house of Subama Rabha, about V 4 kms away There he found two wailing ladies and did not ask 
their names, however, being asked one of them said that Vi assailants came, covering their faces 
with black cloths and woke up the inmates. Asked as to the language they spoke, he was told, it 
was in Hindi, but they could not say whether it was Asssamese people speaking Hindi or mainland 
Hindi, as she herself did not know Hindi. He instructed his subordinates to treat it as S.R. case and 
investigate it carefully, and returned to the place of dead body, and again failed to recover any 
empty cases. He then apprised the D.C. and arranged for Post-mortem and left the place. Cross- 
examined by Shri Dhanesh Das the learned Covt. Advocate and Additional Punlic Prosecutor, 
Assam, the S.P said that there was no army camp in Goalpara district, not even at Daranggiri.Thc 
Unified Command Structure was applicable to Ooalpara district. He remembered to have attended a 
meetimg or two of the District Level Co-Ordination Committee wherein the D.C presidetl. but 
there was no operation by the Army, perhaps because the Goalpara district was earlier peacefule 
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and it started hotting up from 1998.There were no SULFAs then in Goalpara and he did not linow 
about ULFA-SULFA riA. or discord.The Case Diary did not show any supervisory note on 
investigation issed by S.P. It appears that to none of the police officers the possibility of somieone 
coming from outside the jurisdiction of Dhoopdhara police station occurred, and no such 
hypothesis was at all tested. 

As regards the F.R.(Final Report). the incident was on 25.8.98. while the F.R. was 
submitted on 5.2.99, that is. less than 6 months, he said that the investigation of the case was with 
the AddI S.P (HQ) and the F.R. could be issued only after getting clearance from the C.I.D. 
Therefore, the S.P does not come in the process, he said. To a question whether he did not think 
that there was some unholy haste in submission of F.R. in the case. Mr Thangneu answered; ’The 
Dhoopdhara P.S. case 40/98 was disposed on 5.2.99 with the approval of CID (HQ). Whether there 
was any unholy haste or not would be a matter of CID to state. However, even if F .R is submitted , 
the investigation of the case may be re-opened at any stage.” He had no information of reopning, 
as he was transferred out on 7.3.99. 

Cross-examined by Dr. Y.K.Phukan, the learned senior counsel for the Commission, Mr 
Thangneu said that he thaught that Subama Rabha was killed at the same place where the dead 
body was found.. 

“ Q. Did you enqire whether Subama Rabha had some enmity with somebody ? 

A.. I did not enquire about his life history. 

Q. What according to you might be the motive of this kilting? 

A. My first impression was that there were rivalries among many insurgent groups and this 
killing might be the outcome of such rivalries.” 

Q.(By Conunission) Is it not a fact that this was an ULFA related case ? 

A. I did not have that Idea. 

Q.ln view of the disclosure by the wife of the deceased, namely, Smti Phuleswari Rabha 
that her husband Subama Rabha was killed for no other reason than because one of his bn)thers 
Shri Nirbhoi Rabha was an ULFA member, and therefore, there was room for doubting that the 
investigation did not at all proceed at the right direction, and do you think that the investigation 
was based on that hypothesis? 

A. According to my belief, my impression was that a tribal woman seldom tells lie, but 
unless or until there is a conclusive evidence, it is very difficult to say whether merely because 
having a member of the ULFA in the family, Subama Rabha was killed.^Naturally, Mr. Thangneu 
did not know that in this series of secret killing cases almost all are killings af ULFAs, members of 
ULFA families or their relatives.) 

Q. 1 put it to you that the entire investigation of the case was a mere eye-wash so as to 
subterfuge the design of elimination of ULFA family members at the orchestration by some central 
higher authority? 

A. It seems to be so”. 

The responsibility is accordingly pinpointed on Police-SULFA nexus using the latter as the 
striking arm or executioners. The accomplices will be all those who excited, institutionally aided, 
abetted, helped, facilitated and orchestrated, concealing the perpetration of the killing. The 
evidence puts this beyond reasonable doubt. Shri Pradeep Rabha and the other SULFAs of 
Duchnoi were not beyond suspicion. 

This case was the first of its kind in GorJpara district and the contours of criminality are not 
prominent. However, from its modus operandi and it having involved an ULFA family, the Police- 
.SUI.FA ncNiis wan idantifiahiat IhnwaK itt* inrfivi«lM«i rarTo>r»twn» mna nmi haan Fmn> 

Dhoopdhara area itself. An almost permanent SULFA camp ’at Goalpara Town accommodating a 
number of SULFA leaders. There was evidence in another case that there were smaller SULFA 
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camps under Dudhnoi P.S. in the house of Rusvcit Rabha, and at Krisnai outpost.. These have 
been emerging as important factors to be considered in this type of cases. The SULFas of Dudhnoi 
SuLFA camp are suspected to be the perpetrators in this case. All Govt, ageocies lilfc the Police in 
unholy nexus and collaborators ^th the SULFAs will be the accomplices. 

(C)Whether there was ooaspiracy in targeting the victim and the motive behind killing. 

This term is replied in two parts, namely, 1. Conspiracy in targeting, and 2. Motive behind killing. 

I.Conspiracy in Targeting the Victim. Conspiracy. in the context of the instant inquiry, will 
mean criminal conspiracy which is defined in Section 126A of IPC as follows:. 

“When two or more persons agree to do or cause to be done- 

(1) An illegal Act, or 

(2) An act which is not illegal by illegal means, such an agreement is designated a 
criminal conspiracy; 

Provided that no agreement except an agreement to commit an offence shall amount to a 
criminal conspiracy unless some act besides the agreement is done by one or more parlies to such 
agreement in pursuance thereof. 

Explanation.- It is immaterial whether the material Act is the ultimate object of such 
agreement or is merely incidental to that object. 

Abetment of a thing. As defined in Section 107 of the Indian Penal Code (IPC) 

“ A person abets the doing of a thing . who- 

First- instigates any person to do that thing; or 

Secondly- engages with one or more other person or person or persons in any conspiracy for 
the doing of that thing.if an act or illegal omission takes place in pursuance of that conspintcy , 
and in order to the doing of that thing ; or 

Thirdly, institutionally aids, by any act or illegal omission, the doing of that thing. 

Expiation -l.A person who, by wilful misrepresentation, or by wilful concealment of a 
material fact which he is bound to disclose, voluntarily causes or procures, or attempts to cause or 
procure, a thing to be done, is said to instigate the doing of that thing; or (Illustration 
omitted) 

Expiation -2 Whoever either prior to or at the the time of commission of an act, does 
anything in order to facilitate the cormnission of that act, and thereby facilitates the commission 
thereof is said to aid the doing of that act". 

The law and jurisprudence of conspiracy has been discussed in para 10 of the Introductory 
Part I of the First report and the same is referred to.. .The question whether there was any 
conspiracy or not in the killing of Subama Rabha has to be decided on the basis of the law, and 
facts in evidence on record. In case the answer is in the affirmative, then also the question wiill be 
as to who were the conspirators? It is in evidence that the family members of Subama Rabha were 
requested by various Govl agencies to persuade their younger brother shri Nirbhoi Rabha, who 
has been an ULFA, and were forewarned by the army, the CRPF and police that if Nirbhoi Rabha 
could not be persuaded, by them to join the peace talks and bring peace, the consequences would 
not be good for the family. The persons who participated in the act of actual killing on the fateful 
night, must have been the same or their agents and accomplices and as such, there could be no 
other answer than that there was criminal conspiracy in the killing.of Subama Rabha. 

There is evidence to show that the SULFAs were enjoying protection from the police. This 

may have disabled the police from taking the rit^t action a^nsl the SULFA in this case. Similar 
situation was found in case of Nalbari police shatering SULFAs. Indeed the police- SULFA nexus 
haa been submitted in a/gumenl| by the learned counsel for the Commission, the Oovennmenl, and 
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the parties. This means that the SULFA emerged as an extra-constitutional authority. In case the 
SULFA were such a body of persons and were used by police either as an auxiliary, or as the 
striking arm, they would also be part of the conspiracy. . We have already discussed thai; as 
conspiracies are often hatched ‘in srcrecy, these circumstantial evidence will be relevant and 
admissible. In the killing of Subama Rabha there were 5/6 persons in the act of killing.But lliere 
was a course of conduct involving the deciders of the course of action culminating in the killing. 
Considering the facts of this case in light of definition of conspiracy, it can surely be held that 
there was a long drawn course of action amounting to conspiracy. The manner of planning and 
execution of the act of killing show that there must also have been some authoritative institutional 
assurance of safety to the killers after the act was completed. Therefore, it is held that there was 
conspiracy of the worst kind, being among the protectors against the victims they were bound to 
protect. under the law, in this case. 

II. Motive.behind the killing may be analysed as direct or immediate; and the ultimiate. 
Regarding the ultimate motive, there is evidence of P.W 1 that Subama Rabha’s widow S5mti 
Phuleswari Rabha deposed that there could be no other reason for killing of her husband Subama 
Rabha, except for that his brother Shri Nirbhoi Rabha was in the ULFA. This statement was not 
challenged in cross-examination. Therefore, there could be no doubt that forwamers having been a 
part of the conspiracy .The then Chief Minister published press appeals to the members of ULFA 
families to persuade their ULFA members to give up path of violence and surrender, the Army., the 
CRPF and the police accordingly advised the families, and also forewarned that consequences of 
failure to do so would not be good for the family and persuaded the members of Subama's family 
in that line. The fact that there was a request made to the literary organizations and Sahitya Sabhas 
of the State to persuade the ULFAs to surrender is in the deposition of the then Chief Minister 
Mahanla. A course of conduct by different agencies towards similar persuatuin and the 
forewarning that in case of failure to effect surrender consequences would not be good for the 
family of Subama Rabha, and thereafter finally culminating in hiskilling support such a conclusion 
beyond reasonable doub|.. Contemporary similar killings brought in evidence of this case also 
showed that it was the consistent pattern to follow. One may question why, in face of the 
constitutional and legal right for every citizen to freedom of thought and belief, freedom of 
association, the relatives need be pressurized to bring their wards back to peace talks, and why 
relatives who failed to do so should be mentally tortured and reign of terfror let loose and Vk^hen 
even then they failed, they should be secretly killed ? The way in which, and with which Subama 
Rabha has been killed leaves no doubt that the killers enjoyed complete immunity for their acts of 
killing. The way in which in this case, as in all other Goalpara cases, the investigations were nnade 
to fizzle out and the F.R. (Final Report was submitted shows that the police has beein in 
collaboration with the killers. All these also prove that the entire scheme is being remote- 
orchestrated from the top of the departmenL. Those in helm of the Deparments must be held 
accountable and need be brought to justice. The matter being of criminal nature proof must be 
beyond reasonable doubt. The evidence in series of cases with common characteristics lead to such 
a conclusion beyond reasonable doubt. . 

The immediate motive of the killers could be any reward or satisfaction emanating from those who 
harboured the ultimate motive and engaged the killers. The desire of a consequence is the motive for an 
action. The member of the UIFA family has been executed brutally, for no fault of his. and only for his 
belonging to the ULFA family of Nirbhoi Rabha, that was. for a status offence without any sametion of 
law and in blatant violation of th« viotim’« CnnaiilMlionNl and Wiiman riahta. Intaniion and 

motive are often used synonymously. The motive was the perpetuatgion of the AGP rule in this State of 

Assam by villainy, treachery and monsterous cruelty and dangerous propensity. In Criminal law the 
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question of motive is not material where there is direct evidence of the acts o^e accused ^id the acts 
themselves are sufficient to disclose the intention of the actor. In such cases wiBle.motive is irnmatenal, 
intention is material.. In the Explanation to section 161 IPC “a motive or rewaril for doing is illustrated 
as - a person who receives a gratification as a motive for doing what he do^ not intend to do, or as a 
reward for doing what he has not done. In this sense, motive of the killing will mean that for which the 
killer has committed the killing, and without which he would not have done it. We have to ascertain 
from the circumstances, anterior, present and posterior to the incident. of killing. The anterior 
circumstances were that Nirbhoi Rabha was one of the harmed outfit ULFA There had been cons^t 
efforts in Assam to solve the insurgency problem created by ULFA and similar outfits in the region. 
Use of force attained limited success Some of the extremists have left the country and hiave taken 
shelter in foreign countries.Thcir whereabouts being not known to the anti-insurgency authorities. One 
possible way was to request the members of the foreign sheltered leaders of the banned outfits and 
request them to exercise their relationship influence to give up the path of insurgency and come to the 
normal stream in the country. None could find any fault in such efforts. That such a move was there in 
case of Subama Rabha is evident in this case. However, if undue influence, coercion, or violence is 
resorted to, that may be illegal, punishable and violative of fundamental and human righbi. More so 
when secret killings are resorted to as in this case. 

(D) Piopointing responsibility on persons involved directly or indirectly in commission of 
killing. 

This is the most difficult task of the Commission. In the absence of effective direct evidence, 
we have to depend on relevant circumstantial evidence. That, of course, is forthcoming in such 
measures as could help us in pinpointing responsibility on the persons involved. Fortunately, the 
term of reference mentions”involved directly or indirectly in commission of killing” This enables 
us to act on basis of integrated evidence rarher thsn on isolated ones. We have, therefore, to 
integrate such parts of evidence as will lead to a conclusion beyond reaannable doubt, for 
pinpointing responsibility. Besides what are found in relevant pieces of evidence, the common 
characteristics found in each individual case also throw some light. We have, of course, to follow 
the general principles of evidence enunciated by the authorities on evidence, in pinpointing the 
responsibility beyond reasobanlde doubt in this case. 

The Best Evidence Rule "Phipson on Evidence,” 9*** ed. P. 51, under caption ; “The Best 
Evidence Rule. Strict Proof’ Says: “The maxim that “the best evidence must be given of which the 
nature of the case piermits.” has often been regarded as expressing the great fundamental principle 
upon which the law of evidence depends. Although, however, it played a conspicuous part in the 
early history of the subject, the maxim at the present day affords but little practical guidance. The 
applicability of the rule depends on the nature of the subject to be proved. In the complicated 
nature of things today the emphasis has somewhat changed. (P. 53) According to Phipson,.”In the 
present day. then, it is not true that the best evidence must, or even may, always be given, though 
its non-production may be matter for comment or affect the weight of that which is producexl. All 
admissible evidence is in general equally receivable. Thus, circumstantial evidence is no longer 
excluded by direct, and even in criminal cases the corpus delicti may generally be established by 
either species, or, indeed, by the defendant’s mere admissions out of Court”. 

The Supreme Court says that conspiracies are often hatched in secrecy; and that circumstantial 
evidence is generally available in such cases. The similarity of the cases in this group of cases and 
with those in earlier group of cases, is, therefore, relevant and admissible. 

Best also on “The Principles of The Law of Evidence.” <9“* ed) in its Introduction (pp.4-,'5) said: 
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6. “With regard to intensity of persuation, the faculties of the human mind are comprehended 
in the genera, knowledge and judgment. By “knowledge” strictly speaking, is meant an atctual 
perception of the agreement or disagreement of any of our ideas; and it is only to such a percejjtion 
that the term “certainty” is properly applicable. Knowledge is intuitive when this agreement or 
disagreement is perceived immediately, by comparision of the ideas themselves; demonstrative 
when it is perceived mediately, i.e, when it is deduced from a comparision each with intervening 
ideas which has a constant and immutable connection with them, as in the case of mathemtitical 
truths of which the mind has taken in the proofs, and lastly through the agency of our sense;;, we 
obtain a perception of the senses the existence of external objects, our knowledge is said to be 
sensitive. But knowledge and certainty are constantly used in a secondary sense, which it is 
important not to overlook; viz, as synonymous with settled belief or reasonable conviction; as 
when we say that such a one received stolen goods knowing them to have been stolen or that we 
are certain or morally certain, of the existence of such a fact etc.” 

7. 2. “Judgment”, “the other faculty of the mind though inferior to knowledge in respect of 
intensity of persuation, plays quite as important a part in human speculation and action, and, as 
connected with jurisprudence, demands our attention even more. It is the faculty by which our 
minds take ideas to agree or disagree, facts or propositions to be true or false, by the aid of 
intervening ideas whose connection with them is either not constant and immutable, or is not 
perceived to be so.. The foundation of this is the probability or likelihood of that agreement or 
disagreement, of the truth or falsehood, deduced or presumed from its conformity or repugnancy to 
our knowledge, observation, and experience. Judgement is often based on the testimony vouching 
their observation or experience but this is clearly a branch of the former, as our belief in such cas^ 
rests on a presumption of the accuracy and veracity of the narrators” 

The observation, accuracy and veracity of the narrating witnesses are, therefore, imp<ortant 
However, when no less a person than the then Superintendent of Police Shri K.C. Deka, in an earlier 
group case, has stated about political interference of the Executive police functioning, one ha<s to be 
cautious on the appreciation of evidence. 

The following common characteristics of the first group of seven cases are found also in this 
case while answering its terms of reference so as to justify a fmding^f a general plan of 
“Ulfocide”i.e., deliberate killing of ULFAs and their families and relatives,>an their basis, namely ; 

1. That this killing involved an ULFA family, being that of Shri Nirbhoi Rabha amd its 
investigation ended in returning of the case in F.R. (Final report) without finding any clue. . 

2. Unlike in other cases, this killing, of Subama Rabha, was committed in the dead of night , to 
be difficult to.see the killers and to allow the assailants to escape under cover of darkness. 

3.. The assailants covered their faces with black wrappers, to avoid being identified. 

4. The weapon used in killing was a firarms of prohibited bore being .32/.3S or bigger boreS 
generally found in pwlice-military situations 

5. The firearms being of prohibited bores, forensic examination of the material exhibits (empty 
bullet cases, used bullets etc) was avoided.. The report was collected long after, investigation 
fizzled out.. 

6. The vehicles used was reportedly small Maniti cars without number plates which were never 
seized or taken into custody. This raises suspicion of those having been none else than Govt, 
vehicles.. 

7. There were police patrolling in some crime areas' pribr and posterior to. but not during the 
killing. 


12 



13 


8. Thai the amiy was ubiquitous. There was lurking evidence of Policc-SULFA nexus in the 
killing, some of the latter being constituted into an extra-constitutional authority and used as the 
executioners. the modus operandii being to visit the family, ask members to persuade its ULFA 
member to surrende. failing which, to send advice lean to locate and survey the house, then to 
send armed and masked persons to shoot him/them dead or take him/them away and kill him/them 
secretly and throw the bodies somewhere,. 

9. There was general resentment and decry against the Unified Command Structure/ Chief 
Minister.. 

» ,.10. There was connivance of SULFAs; and omission to make any SULFA an accused despite 

clues.. 

1 1 . The investigation did not commensurate with the seriousness of the crime perpetrated. 

12. That modem scientific methods of investigation, finger/foot prints, dog-squads etc.were 
never used. 

1 3. No condolence message was sent from the then Govt, of Assam to the victim family. 

1 4. No cx-gratia/compensatory payment was made or offered by the Govt, of Assam.in th is 
case. 

1 5 In this case death penalty has been imposed for “status offences,” on Subama Rabha 
for being a member of ULFA family of Nirbhoi Rabha... 

• ... 16. From this case “remote- orchestration” from the State is visible beyond reasonable doubt.. 
The remote was supposed to be at Home Department.. 

This conclusion is based on the evM^icc and- similarities of the common characteristiccs of the 
seven cases with those in earlier group of cases in almost all repects, 

which could not be so, unless there was remote- orchestration from highest authorities. The 
remote was supposed to have been at Home. Department. 

(E) Recommendations to prevent recurrence of such killings. 

With its limited knowledge, experience and wisdom, to prevent recurrence of such killings, the 
Commission would like to make twofold recommendations, namely, (1) the immediate, and (2) the 
long term. 

( I ) The Immediate measure is, first to try to keep in abeyance, and then gradually dismantle the 
existing Unified Command structure, which i$ neither a statute nor a statutory order, but only an 
arrangement agreed to by the Centre and the State Govt, regarding deployment and operation of the 
armed forces and other forces of the Union deployed by the Central Govt, “in aid of civil power” of 
the State of Assam, on request/ requisition by the Stale Govt. The Structure itself envisages its 
review after*every three months, and there is no limit to the review and may even envisage its 
dismantling. 'The parties concerned may agree to dismantle it in the same way they agreed to create 
it. The constitutional position as to deployment of the armed forces and other forces of the Union in 
a State has already b^ discussed in para 14 of “Part I. fNTRODl ICTOR Y.” of the report and is 
referred to in this context. The deployment of the armed forces and other forces of the Union. in the 
State of Assam has been “in aid of the civil power of the State."In case of the civil power of the 
State being sufficient enough to cope with its civil problems, ex hypothesi, there is no need of armed 
forces or other forces of the Union for the State.. The armed forces and other forces of the Union 
were deployed to cope with the internal disturbance thought to have been caused by the activities of 
the harmed outfits disturbing the area leading to its declaration as a disturbed area under the 

Disturbed Areas Act. This could have also been the position under Article 3SS of the Constitution of 
India. a» ttor internal disturbance Ibere has been no question of external aggression. However, the 

internal disturbance has to a great extent been under control. The life in the State has fcconte 
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nonnal. The last Assembly election could be held without any disturbance, thanks to the co- 
operation of the local banned outfits. This may be an appropriate lime for effective talks with the 
local outfits to observe cease fire, first for a short period, say six months, and for gradually longer 
and longer periods, and for restoration of mormalcy and confinement of the armed forces and other 
forces of the Union to the barracks, and on continuation and assurance of normalcy, ultimately 
withdraw, on an assurance of peace on the part of the banned outfits and ultimately lifting of their 
bans themselves. To achieve this, strenuous, but cordial, talks between the outfits, the State 
Government and the Central Govt would be necessary; and there is no reason why such talks should 
not succeed. Restoration of normalcy. Disturbance and insurgent activities invited the Unified 
Command Structure. It is in the hands of the people to assure that peace will be maintained and 
insurgent activities will be curbed and normalcy will be restored. If the public are serious iin this 
restoration of normalcy, there can be no earthly reason why such a situation cannot be brought 
about by mutual co-operation of the State and its people. Modalities may be worked c>ut in 
consultation and cooperation.among the Government, the political parties, student organizations, the 
outfits and the general public. Restoration of normalcy will also effect economy. Meanwhile, in the 
interest of peace and tranquility, except punishmentunder the law, there shoild be no witch hunting. 
Constututionally speaking, restoration of normalcy is the terminus of internal disturbances and army 
deployment in the State. 

(2) The long term measures arc meticulous observation of the provisions of the Constitution and the 
laws in carrying out each and every function of the government. All the departments of the 
Government must function faithfully in accordance with the mandatory provisions of the 
Constitution of India. In other words, the long term measures may include, in the long run, the 
faithful obedience to, and implementation of, the Constitution and the laws of the country. The 
Centre-State relatiorrship must also be in accordance with the mandates of the Constitution. 
Guidance of the famous Sarkaria Commission’s report will be helpful in this regard. Manusmriti 
said ( Buller) VIII, 351. "By killing an assassin the slayer incurs no guilt, (whether) he docs it in 
public or secretly; in that case, fury recoils upon fury." 386.’That king in whose town lives no thief, 
no adulterer no deCamer, no man guilty of violence and no committer of assaults attains the world of 
Sakra (lndra)'';420. “A king who thus brings to a conclusion all the legal business enumerated 
above, and removes all sin, reaches the highest state (of bliss)’’ Sukracharya's Dandaniti is based 
OB Janda , meaning, punishment. Ancient sages said that without danda malsyanyaya will ptrevail 
and the strong will devour the week, even the sacred prasada of the yajna will be swooped at by 
crows. Danda keeps awake when the country is asleep. All people have irmate goodness in them, 
but some do not. In the absence of punishment those will demoralize others in the society. The 
norms and laws of today are not materially different. Secret killing amounts to denial of all the 
constitutional, legal and human rights to the killed, and violation of all these rights by the kiVler. If 
killing is by public authorities, it also means trampling over the oaths taken by there on assumption 
of public offices. The society need be protected from the people with such dangerous propensities. 
It is trite learning that every action has a reaction, fury generates fury and that brutalities generate 
more brutalities. Continuous disturbance of the even keel of the society and some excesses 
cormnited by some elements had to be checked by equally harsh measures, but that would not 
justify the lawfully established Government in abdicating its powers, duties and responsibilities to 
extra-Constitutional organs zeopardizing the legal. fundamental and human rights of the citizens of 
soverign, socialist and democratic Republic of India.. Those who are entrusted by the people to 
govern them, ought to be well versed with the provisions of the Constitution of India and the 
relevant laws, rules, and administrative instructions, and orders framed thereunder. They should be 
aware of the constitutional limitations as also the rights of the citizens of the State against their State 
itself. Fundamental rights of citizens, including rights to life, liberty, freedoms, non-discrimination 
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etc. must not be violated. They must never have propensity to kill the citizens they govern, secretly 
or openly. They must not harbour any kind of hatred or dislike on numerical, religious, communal, 
racial, ethnic, social, historical. or of any sort whatever. At the minimum they should be true to their 
oaths and be absolutely free from corruption in any form and manner..While no training course will 
be appropriate, considering their exalted position and prestige, periodical seminars and discussions 
at government levels may refresh their knowledge.and experience. 

The Police department is the first resort of the people for protection of 
lheirlifc,libcrty,properlyetc. Spreading disaffection towards police is an offence. Everyone has the 
duty to help police in restoring law and order in society. There is no doubt that our Police force is 
one of the best in the country .To make our police still more and more efficient and instructed, siome 
officers, by turn, may be sent for advanced training in detection and decision in modem crimes and 
criminal practices. Such trained police personnel may be put in the police training College. They 
should undergo a training course in human right and cyber and other present day crimes and crime 
prevention. 

Regarding the SULFAs suspected, it may be appropriate to observe that because of the position in 
which the SULFAs found themselves, between the devil and the deep sea., their erstwhile 
colleagues having been deserted by their act of surrender, they deserved adequate peoteclion. But 
using their services as “guides, “spotters" trouble-shooters and ccllaborators in police functions 
could never be viewed as proper treatment meted out to the SULFAs, far less their being used as 
the striking arm or the men in charge of execution. Let them now be bereft of the hallowed positions, 
and give them fair field and no favour, at least following the insolvency principle of allowing the 
declared insolvent to have a fresh start in life. How the erstwhile affected people will adore or avoid 
them will be a different matter altogether. Of course, this principle is not applicable in criminal law. 

So far as the Government wings, agencies, and authorities, both official and political, the principle 
of “rcspomdeni superior” will surely apply; and for all the lapses and misdeeds at the lower levels, 
higher levels authorities shall be held liable and be subjected to proper punishments. So far as 
political and minister level authorities are concerned, the principle of collective resplonsibility may 
apply to all those who were forming Govtmment in the State at the relevant period. This principle of 
collective responsibility will find them out wherever they happen to be, during the period when the 
violation of Constitutional and legal rights of the affected citizens whose fundamental and other 
legal and human rights were violated during their governance. But even here the insolvency 
principle should be followed and the political persons also be given fair field and no favoue in the 
ensuing political process of the State. Let there be no witch hunting of any sort. How the same 
affected people will accept or reject them #ill, of course, be an entirely different matter. As already 
said, this Insolvency principle is not applicable in criminal law. 

(F) Any ot^er matter related or relevant to the inquiry 

Under this the Commission would like to deal with the question of compensation , ex gracia, 
or on some reasonable basis. We are all proud to claim that our State is a welfare State. In case of 
any mishap or calamity befalling any one or more of our citizens or families, the welfare State 
considers it to its duty to offer rescue and relief to the affected persons and families, as the case may 
be. It is more so when the sufferer has reasons to feel that the State itself was the immediate or even 
remote cause of the misery. The rendering of rescue, relief and recomptense does not in any way 
amount to any fault on the part of the State, It is really praiseworthy of the Chief Ministers of the 
States to have instantly announced such reliefs and rehnhiliuition nn«kaa«w, nnd ofT*r in npprEiprinto 
cases employments to the surviving eligible members of the families, inasmuch as sometimes the 
very bread earning patriarch is lost to the family. Even the Legislature has now provided for payment 
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of suitable “uo-fault liability” irrespective of the claim for fault liability. In the instant case the bread 
earning patriarch of the fami9ly has been shot dead under the circumstances discussed in the ca^. 
The public prosecution may resuk in punishment of the culprit, but that itself will bring no finiinciaJ 
and livelihood replenishment of the loss suffered, by the survivors, including the monor childien of 
the bereagved family. The Commission, as submitted by the learned senior counsel for the 
Commission and the learned Senior Government Advocate, and for the ends of distributive justice, 
doth hereby direct the State Government of Assam to pay to the widow of the victim Smti 
Phuleswari Rabha,for the benefit of the family ,a sum of Rs.5,00,000 (Rupees five lakhs), 
forthwith. More than seven years have already elapsed, and it brooks no farther delay. 


( 9 ) 

SHRJ TAPAN DAS KILLING CASE. 

Goalpara P.S. Case No.287/99 
(Date of occurrence.. 28.12.98) 

By this Commission’s order dated 23.8.2006, by virtue of the authority conferred on ill by the 
Government of Assam's Notification .No. PLA.3 3 1/2005/2 dated 3"* September 2005, in cootiinuation 
of the earlier Notification No.PLA 331/2005/1 dated 22.8.2995, aifer hearing the applicant and the 
learned Senior Counsel for the Commission and the learned Settlor Govt. Advocate, Assam, and in the 
interest of justice, it has taken up this case for inquiry. 

By virtue of the aforesaid Notifications the Commiaain is to inquire into, in each case.the 
following terms of icfererKe, and any other matters with recommendations, if any, namely; 

**(a) Circumstances , in each case, leading to the killing of the victim(s) 

(b) Identity' of the killer(s) and accomplice(s), if any. 

( c) To find out whether there was any conspiracy in targeting the victim(s) arid the motive behind 
such killing(s). 

(d ) Pinpoint responsibility on persons who were involved directly or indirectly in the commission of 
such killing(s) 

( e )To make recommendations to prevent recurrence of such killing(s) 

( f ) Any other matter related to or relevant to the purpose of this inquiry;” 

(A) Ccumstaocc* leading to the killing of Shri Tapan Das. 

On 29.12.98 Shri Sudhir Chandra Das s/o Late Rama Kanta Das of Chandaria village lodged at 
the Goalpara Police Station a written Ejahar to the effect tha on the previous day (28.12.98) at about 
10.45 p.m. an Ambassado car and one Maruti van arrived; and stopping near his gate, and coming to 
his house, called his son Shrman Tapan Das by name, and knocked at his door.. With his son. Tapan. 

K« nlvM Mm* aul. . Am aoan hi* sen Tap«n rMohaO the rpmd nmmr U*9 gato and refused to proceed and 
tried to return, holding him and bringing out deadly fire aims from the two vehicles, the miscreants 
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fired several shots on his son and sped away.in the vehicles As a result of the above incident, his sop 
Tapan Das died on the spot. 

The post- mortem report revealed the following antemortem injuries on his dead body,, as 
explained by P.W. 2 Dr. A.H.Ahmed who condOcted the post-mortem examination, namely. Multiple 
bullet injuries with entry and exit wounds on chest and arms; Cranium and leA side lacerated injury , the 
scalp and the back occipute region and thorax; two entry wounds on the back right side.; two exit 
wounds on front and lacerated front muscles, fracture on ribs and pneumo- thorax, pluera collapsed. 
Right lung lacerated with haemorrhage inside left lung lacerated injury on upper. There is con-uninuted 
fracture, both pluera and 3"* & 4*^ ribs on the left side and 5* & 6* ribs on the right side.More detailed 
description s are:; Comminuted fracture on the humerus; A small entry wound ViWH" mediating from 
4”x4” vertibrae; The exit wound in front with lacerated injury on right lung and fracture of the :5 rib. A 
small entry wound Yi'x 1/2”. scratch on the left shoulder/ lacerated exit woxind 3”x3” arm and face 
muscles; a small entry wound V 2 WI 2 " back of the chest on the left side medial margin of the scapula 
tissue lacerated The P.M. report was prepared on 29,12.98, but was countersigned by C.S. on 6.2.99. 
The explanation was that such reports are sent by local office in lots to the C.S. office for signature and 
that took time for which the witness could not be responsible. All injuries were antemortem in nature, 
and death was by shock and haemorrhage due to the injuries described. 

From the above injuries there could be no doubt that Shri Tapan Das died as a result of the 
injuries sustained by him when fired upon him by the assailants. 

(B) Identity of the killerfs) and their accomplice(s), if any. 

Accomplishes are the parties to the crime. On the basis if degrees of complicity to the crime, divides 
the accomplices (parties to a crime) into perpetrators and accessories. An accessory is one who excites or 
ps the commission of an ofTence by the perpetrator. Perpetrator means exclusively the person who in law 
performs the offence. More precisely, the perpetrator is the person who. Being directly struck at by the 
criminal prohibition, offends against it with the necessary mens rea or negligence. The identity of the 
killers and their accomplices, if any, has to be based on evidence and judgment. P.W.I. Snti IVIinati Das 
daughter of late Sudhir Das, in her affidavit dated 10.10.06 stated that she was the younger sisiter of Late 
Tapan Das and that on 28.12. 98 at about 10.45 P.M. one Ambassadoe and one Maruti Van came, parked 
in front of their house, and knocking at their door called Tapan Das. Hearing that, her father Shri Sudhir 
Das (since deceased), her elder brother Shri Tapan Das and herself came out of their house and saw . Shri 
Jagannath Sangma @ Chira of Bapuji Nagar, Shri Rusevelt Rabha, Shri Bipul Rabha of Baida, Shri 
Jayanta Rabha @ Tepa of Dhanubhanga, Shri Munna Sarma S/0 Shri Uttam Saima of Goaltuli, Shri 
Dhanapati Medhi of Bapuji Nagar, Shri Ratna Das of Bapuji Nagar and Shri Rinku Choudhury, all 
SULFAs then staying in the SULFA camp at Bapuji Nagar, Goalpara. They called Tapoan Das to the 
road and bringing out firearms from the vehicles fired several rounds on Tapam Das and left in their 
vehicles. As a result her brother Tapan Das died on the spot. The deponent further said that the Circle 
Inspector-cum- O.C Shri Upen Bora and Shri Nitya Ranjan Mahanta, Town S.l were there with the 
Killers 

In her deposition Minati Das added two more names, 1 . Shri Lakhan Nath and 2. Shri Dhiruba 
Nath , who, according to her, were associates of those already mentioned in her affidavit. The 
same group was also said to have been involved in kidnapping of one Mukul Sarma of Agia 
Balijan who was fortunately recovered by prompt police action, and was reported in Pratidin of 
13 "' August 1999 (page 2. Column 2&3). In cross she said that there was electricity in their house 
and the street light post was in front of their house so that everythins could be seen, outside.; and 
they saw all the eight aforementioned persons, whom she knew. more or less. Jagannath Sangma 
and Dhanpati Medhi came from the car and called and escorted Tapan Das to the parked cars and 
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as he reached near the cars, they brought out their deadly firearms from the cars seeing Mihich 
Tapan Das tried to escape but was shot several rounds from backside; and the killers sped away. 
They came in two vehicles, an Ambassador and a Mariti van both were white. Minaii Das said that 
immediately they came to the road to see what had happened and which way the vehicles left, they 
found Shri Nitya Ranjan Mahanta O.C. and shri Upen Chandra Bora C.l were searching something 
from the dead body of Tapan Das. Immediately the neighbourers also arrived and asked the two 
what they were doing instead of pursuing the culprits? They replied that their own lives were also 
insecured and how could they pursue the culprits? Then they walked away to their right by the 
road beyond the bend and the neighbourers heard the starting sound of a vehicle and mo ving 
towards the police station. This clearly proved that the two were with the killers parking their car 
hidden beyond the bend; and as soon as the killing was over, they tried to find and remove the 
bullets and other things to efface evidence. This meant that they were with the assailants par king 
their vehicle beyond the road bend to keep it out of signt.. Police thereafter came to the place of 
occurrence at about 12 midnight, including the C.l and the O.C. Their neighbours informed the 
police. Her father Sudhir Das lodged an FIR of the incident at about 2 A.M. at the Goalpara Sadar 
Police Station whereupon its Case No.387/98 was registered. The post-mortem examination on the 
dead body of my brother Tapan Das was performed on 29.12.98 at the Goalpara Civil Hospital. 

Smti Minati Das in para 8 of her affidavit stated that Sri Dhanapati Medhi and Shri Jagaimath 
Sangma came to their house twice, at 10 A.M. and 12 noon, respectively, to meet her brother; and 
that often the assailants used to frequent their house to meet her brother. Further she staled that on 
that very day, before the incident, at noon, Shri Upen Borah, Circle Inspector and Shri Nitya 
Ranjan Mahanta. O.C. also came to their house in search of her brother Tapan Das. 

Since about 3/4 years Shri Tapan Das was a construction contractor.and was friendly with 
some of the SlJl.FAs who used to frequent their house. She said that earlier also on two or three 
occasions, when Tapan was moving on his motor cycle, some of these boys asked Tapan to go to 
their place, but Tapan avoided them. He told this to his cousin, Kausal, next door. This could mean 
that he might have had the threat perception from these instances. According to Minati Tapan had 
good volume of contract works. To a question whether Tapan was arrested and detained by police, 
Minati replied in the affirmative saying that whenever some happening was reported in Goalpara, 
Police used to arrest, detain, and torture Tapan. This undoubtedly was indicative of the police 
suspecting and treating Tapan as an ULFA, as was seen in number of other cases. For instance, 
when there was a bomb blast at Agio, Tapan was picked up, detained and released. Later it was 
reported to have been caused by ULFA. Tapan was in AGP and worked for it during election. 
However, the question as to which of the factions, namely, AGP and New AGP he belonged, .was 
not put to her.She also said that on one occasion the Army also did the same. From all these there 
can be no doubt that he was taken by police and the Army to have been an ULFA. Minalii Das 
believed that the killing of Tapan Das was the result of collaboration between the then Government, 
the Army, the police and the SULFA; and that it could not have been otherwise. She knew the 
SULFAs as they, with her brother Tapan, were in the AGP, then they became ULFA and on 
surrender became SULFAs except Tapan who remained in AGP, and that she knew them when 
that came to their house and she offered tea ,. 

Smti Minati Das in her affidavit said that the Goalpara Police, allegedly not finding any clue 
returned the case in F.R Memo No. GLP/ PSl/D/2000/9.30 dated 12.7.2000.. 

From the above eviderKe it is clear that the Police and the SULFAs concerned were hand in 
hand for all purposes. The assurance behind it must have come from the highest authority in Flome 

Depertmcnl emanating froiT, thi fact ihht desirwiion nrui.FA* wmm m« omi * — *mi 
clear from the ULFA surrender efforts and steps towards.it. Prospects in service in the Department 

must have been believed in implementation of the ULFA killing plan.. Of all the treacheries, the 
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one by the protector himself has to be regarded as most dangerous when the protector himself turns 
a destroyer, he deserves exemplary punishment. When the fence itself devours the crops it was 
meant to protect, that fence has to be destroyed.. 

Shri Dhanapati Medhi of Bapuji Nagar, Ratna Das of Bapuji Nagar and RJnku Choudhurr, all 
SULFAs were said to have been staying at the SULFA camp at Bapuji Nagar, Goalpara. It was 
deposed by a witness that there was one small SULFA camp at Dudhnoi and another at Knshriai. It 
was deposed by a witness in Bimaicndu Bhakat Killing case that the white Maruti van which had 
been used in some of the Goalpara district killing cases was seen to have been used by the 
SULFAs of Dudhnoi SULFA camp; and die white Ambassador care that was seen to have been 
used in a number of killing cases of Goalpara district belonged to SULFA Rinku Choudhury who 
stayed at Dudhnoi with his parents at Dudhnoi. It was further learnt that the Dudhnoi SLILFA 
camp was located at SULFA leader Rusvelt Rabha's house.. If these two statements are true, and 
there has been nothing to prove those to be untrue. One has to believe that the suspects nam<jd by 
Smti Minati Das have also to be believed to have been involved in the killing. The identity of the 
killers and the accoomplices will accordingly be established.. 

The named SULFAs were issued notices under Section 8B of the Commissions of Inquiries 
Act, 1952 and in response they filed affidavits and appeared for cross examination. They were also 
given opportunities for cross examining Smti Minati Das who mentioned their name. 

N.W I Shri Lakhan Ch. Nath in his affidavit and deposition said, infer alia, that he joined the 
ULFA in 1994-95 and was still in ULFA on the date of occurrence of this case i.e., 28.12.918 and 
surrendered on 17.9.99 and thus could have had no clash or enmity with Shri Tapan Dasi, and 
being not SULFA could iK>t have joined with any one to kill another ULFA Shri Tapan Das.. This 
plea was found reasonable, as one ULFA was not at all likely to have killed another ULFA being 
under strict discipline of that organisation. 

N.W. 3 Shri Rinku Chowdhury of New Dudhnoi Dudhnoi, said that receiving notice from this 
Commission he consulted his learned counsel and then submitted an application praying for time 
and copies of some papers which were shown by iffice to him, but due to paucity, no time could 
be allowed. He was alowed to cross-examine Smd Minati Das. .He said he did not know anything 
about the incident mentioned in the affidavit and deposition of Smti Minati Das, P.W. I, and he 
prayed that the notice issued to him be withdrawn and the proceeding against him be dropped. He 
however prayed, in the alternative, that he be allowed to cross- examine Smti Minati Das and he 
was allowed to do so.He deposed, infer alia, that he did not know Tapan Das and Minati Das; He 
deposed on 21.11.2006 that he joined the ULFA in 1988/89 and surrendered 29.1.93 and 
thereafter engaged in business and had lost interest in ULFA matters. He surrendered becauise the 
police used trouble him and called to the Police Station now and then. He knew neitheir Shri 
Tapan Das nor Smti Minati Das and did not know how artd why his name happened to be 
mentioned by Minati Das inspite of his being irtnocent. thi it was rtot correc that he was deposing 
falsely or that the there was unholy nexus betrween the police and the SULFAs or that the killings 
were engineered amd prehestrated from above. 

N.W. 5 Shri Munna Sarma @ Gautam Sarma deposed that he had received a notice from this 
Commission and consulted his learned counsel and Dudhnoi, said that receiving notice from this 
Commission he consulted his learned counsel and then submitted an application praying for time 
and copies of some papers which were shown by iffice to him. but due to paucity, no time could 
be allowed. He said he did not know anything about the incident mentioned in the affidavit and 
deposition of Smti Minati Das. P.W. 1. and ha prayed that lh« nntiew isaatiad lo him ha withdrawn 
and the proceeding against him be dropped. He however prayed, in the alternative, that he be 
allowed to cross- examine Smti Minati Das and he was allowed to do so.Hc deposed, infer alia. 
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that h« did not know Tapan Das and Minati Das; that going through the affidavit and deposition of 
Smti Minati Sarnia stated that the allegation about his involvement in the killing was not true and 
he denied it. He joined the ULFA in 1988/89 after passing his High School Leaving Cwerificate 
Examination and while in ULf^A he passed his Higher Secondary examination. from the Lalit Ch, 
Bharali College. Guwahati in 1992. He was a General member in the publicity wing and was 
fixing banners and posters near educational institutions. His alias was Raja Ahmed. He surrendered 
in 1992. Thereafter he engaged himself in business of supplying gravels to an Engineer who did 
not provide any vehicle to him He did not know anybody of Tapan Das’ family nor did he know 
where their house was. He was participating in sports and socio-cultural activiries of his place and 
may have earned some popularity and known to the people, but he denied the statement of Smti 
Minati Das that he was one of the persons who called Tapan Das from his house to the place where 
the vehicles were parked and where Tapan Das was shot dead by inmatexs of the parked vehicles. 
He said he did not even know about the incident, and denied the suggestion that he was deposing 
falsely, 

N.W. 6 Shri Rusvcit Rabha, aged about 42 years, resuident of Dudhnoi Damara Road, 
Dudhnoi, said that receiving notice from this Commission he consulted his learned counsel and 
then submitted an application praying for time and copies of some papers which were shown by 
iffice to him, but due to paucity, no time could be allowed; but he was alowed to cross-exstmine 
Smti Minati Das..He said he did not know anything about the incident mentioned in the affidavit 
and deposition of Smti Minati Das, P.W. 1, and he prayed that the notice isssued to him be 
withdrawn and the proceeding against him be dropped. He however prayed, in the alternative;, that 
he be allowed to cross* examine Smti Minati Das and he was allowed to do so.He deposed, infer 
alia, that did not even read the news in papers, but heard it when it spread from mouth to mouth; 
that he was falsely implicated; that he was provided wnth a PSO (Persnal security officer) with a 
carbine; that he owned a revolver of .32 bore for which he used to store ammunitions; In ULFA he 
was Vice -Prdesident of Goalpara District organisation; that he has been running a weigh-bridge 
as his business, that he did not know as to why out of the whole population of the area only his 
and of the others wgom he knew happened to have been mentioned by Smti Minati Das; the he did 
not know Tapan Das and Minati Das; tht it was not correc that he was deposing falsely or that the 
there was unholy nexus betrween the police and the SULFAs or that the killings were engineered 
and orchestrated by State authorities. 

N.W. 7 Shri Bipul Rabha said that receiving notice from this Commission under Section 8B 
of the Commisions of Inquiries Act. 1952, he consulted his learned counsel and then submitted an 
application praying for time and copies of some papers which were shown by ifficc to hinn, but 
due to paucity, no time could be allowed; but he was alowed to cross-examine Smti h4inati 
Das.. Fie said. he did not know anything about the incident mentioned in the affidavit and deposition 
of Smti Minati Das, P.W. 1, and he prayed that the notice isssued to him be withdrawn and the 
proceeding against him be dropped. He however prayed, in the alternative, that he be allowed to 
cross- examine Smti Minati Dask He was allowed to do so.He deposed, infer alia, that did not 
he did not know Tapan Das and Minati Das; He joined the ULFA in 1986/87 when he was reading 
in Class X, and he surrendered in 1993; thereafter he has been doing paddy business and a bit of 
money lending;; that his function was to tend a piggery of ULFA and did no other work; He said 
that he was falsely implicated in this case.He was married and had a son and a daughter. He 
appeared to be simple and rural. 

N.W. 8 Shri Jagannath Sangma . aged about 43 years, resident of Bapujinagar, Goalpara, said 
that receiving notice from this Commission he consulted his learned counsel and then ubmiited an 
application praying for time and copies of some papers whfch were shown by iffice to him, but 
due to paucity, no lime could be allowed; but he was alowed to cross-examine Smti Minati 
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Das..Ile said he did not know anything about the incident mentioned in the affidavit and deposition 
of Smti MinatiDas, P.W. 1, and he prayed that the notice isssued to him be withdrawn and the 
proceeding against him be dropped, lie however prayed, in the alternative, that he be allowed to ^ 
cross- examine Smti Minati Das.He was alkwed to do so.He deposed, inter alia, that the 
allegations made against him were false; he did not know as to why out of the whole population 
of the area only his and of the others, some of whom he knew, happened to have been mentioned i 

by Smti Minati Das; that he was married and had two children; that his nick name was Chira 
both in ULFA and among others; that he joined ULFA in 1989 and was in its Organisation wing 
and after he was arrested and jailed for a year, he surrendered in 1993 and thereafter running a tea 
stall; He stayed in his house and not in the SULFA camp, which he said, was in Jyotinagar a little 
away from Bapujinagar.He did not know Tapan Das and Minati Das; that he did not know as to 
why out of the whole population of the area only his and of the others, whom he knew happened 
to have been mentioned by Smti Minati Das; that he did not know what Tapan Das was doing 
before the incident. He denied that even before the incident he and his colleagues intercepted 
Tapan Das on his way and asked him to accompany them to their place; that he did not know Cl 
cum O.C. Shri Upen Bora and TSI Shri Nitya Ranjan Mahanta either before, during, or after the 
incident; and that it was not correct that he was deposing falsely or that the there was unholy nexus 
between the police and the SULFAs or that the killings were engineered by the Slate authorities.. 

Dhanpati Medhi was not examined. 

While cross examining Smti Minati Das it was pointed out by Shri Jayanta Deka, Advocate, on 
behalf of five Noticee witnesses Shri Rusevelt Rabha. Shri Gautam Sarma @ Munna, Shri 
Jagannath Sangma @ Sira, Shri Bipul Rabha and Shri Rinku Choudhury asked whether her 
statement recorded under section 161 Cr. P.C namely, that Tapan Das belonged to ULFA and had 
some financial liability to it, and that when he was intending to leave ULFA, he was lifted by 
ULFA was correct.. Promptly came the itply from Minati Das that when she was examined by 
police, nothing was recorded, the whole concocted story must have been writteen by police and she 
was not aware of it, and she totally denied it. The witness has to be believed for the following 
reasons. First, the statement was not shown to her and she did not sign it, and under law it was not 
to be signed and it cannot be evcidence against her. Secondly, no ULFA 's statement has been 
recorded and proved to that effect. Thirdly, the modus operandii of Tapan Das' killing was i:he 
same as in killings by SULFA s, not by ULFAs who, as are seen in news paprts, openly come in 
motor cycle and shoot people at close range;*and lastly, it was not likely that an ULFA would be 
killed by another ULFA., both belonging to the same organisation and discipline. The story must 
therefore, be rejected as a figment of imagination of the 1.0. in an attempt to save the concerned 
SULFAs. with whom the 1.0. was in unholy nexus,, by foisting it on the ULFA. 

Mr Jayanta Deka submitted that Shri Lakhan Nath surrendered after Tapan Das* killing inc ident, and 
hence, he was falsely implicated by her in the case. Smti Minati Das replied that she knew Lakhan Nath 
very well, and saw him with the other named persons arxl that be, (Lakhan Nath), remaining ei dormant 
ULFA, was already working with the named SULFAS and subsequently showing false certificate which 
could not disprove his joining in killing of Tapan Das. From the demeanour of the witness it appeared she 
was bold and confident in her reply. Mr. Jayanta Deka did not appear on that day for Lakhan Nath, but 
earlier he conducted Kajgab Nath's examination-in- Chief. 

Mr Jayanta Deka tried to comer SmtiMinati Das by asking her whether she sent any repiky to the 
police notice of the F.R. (Final Report) in the case or applied for reopening the case. Smt Minati Das 
having replied in the negative, the learned counsel asked her why she did not reply ar applied for 
Topening of the case, she replied that it wai knowo ihiM r*oli*« mv<»iv««« in »»»• ttiiimB nmt m 

would be futile to do so. instead she applied to this Commission as that GoM has changed and the new 
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Govt appointed this Commission to inquire into secret killing cases and she had faith on 

the Commission. Mar. Deka’s submissions have been duly considered. 

The responsibility is accordingly pinpointed on Police-SULFA nexus using the latter 
as the striking arm or executioners. The accomplices will be all those who excited, institutional! ly 
uded, abetted, helped, facilitated and orchestrated, concealing the perpetration of the killing. T he 
evidence puts this beyond reasonable doubt. Shri Pradeep Rabha and the other SULFAs of 
Duchnoi were not beyond suspicion. 

This case was the second of its kind in Goalpara district and the contours of criminality are mot 
prominent. However, from its modus operand! and it having involved an ULFA family, the Police- 
SULFA nexus was identifiable, though the individual perpetrators may not have been from 
Goalpara area itself. Moreover, in view of the higher and higher authorities of the Home 
department having been interested in the cases, the mobilityof the SULFAs have been obser/ed 
showing a tendency to be at Guwahati. This mobility may not completely severed them from tlieir 
original places of activity in this regard A purely regional investigation may not therefore be 
adequate and effective. An almost permanent SULFA camp at Goalpara Town accommodating a 
number of SULFA leaders. There was evidence in another case that there were smaller SULFA 
camps under Dudhnoi P.S. in the house of Rusvelt Rabha, and at Krisnai outpost.. These have bieen 
emerging as important factors to be considered in this type of cases. The SULFas of Dudhnoi 
SULFA comp are suspected to be the perpetrators in this case. All Govt, agencies like the Police in 
unholy nexus and collaborators with the SULFAs will be the accomplices.The contours of 
criminality are now prominent.. From its modus operand! and it having involved an ULFA family, 
the Police-SULFA nexus was identifiable, though the individual perpetrators may not have been 
from Goalparaara area itself. An almost permanent SULFA camp at Goalpara To>wn 
accommodated a number of SULFA leaders. There was evidence in another case that there w^ere 
smaller SULFA camps under Dudhnoi P.S. in the house of Shri Rusvelt Rabha, and at Krisnai 
outpost.. These have been emerging as important factors to be considered in this type of cases. The 
SULFas of Dudhnoi SULFA camp are also suspected to be the perpetrators in this case. 

On consideration of the above factors, the evidence and the surrounding vircumstances, it is 
considered to be safe and beyond reasonable doubt to confine the identity of killers to the persons 
named in evidence, namely, Shri Rusvelt Rabha, Shri Jagannath Sangma, @ Sira, Shri Rinku 
Chowdhury, Shri Dhanpati Medhi, Shri Gautam Sarma @ Munna Sarma, Shri Jayanta Rabhei @ 

Tepa and Shri l.akhan Nath only. The accomplices may include the other named persons who 
accompanied in the vehicles, as also all the Government agencies, that individually or 
institutionally aided, abetted, excited, instigated and facilitated the commission of the crime and 
omission to do what was to be done in the case... 

(C) Whether therewas conspiracy in targetingthe victim and the motive behind killing. 

This term is replied in two parts.namely, 1. Conspiracy in targeting, 2. .Motive behind killing.. 

l.Conspiracy in Targeting the Victim.-Conspiracy.in the context of the instant inquiry,'will 
mean criminal conspiracy as defined in Section 126A of IPC which is as follows:. 

“When two or more persons agree to do or cause to be done 

(1) An illegal Act, or 

(2) An act which is not illegal by illegal means, such an agreement is designated a criminal 
conspiracy; 

Provided that no agreement except an agreement to commit an offence shall amount to a 
criminal conspiracy unless some act besides the agreement is done by one or mors parties tc such 

asrv«m»ni in pumnonoo thereor. 
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Explanation.-lt is immaterial whether the material Act is the ultimate object of such 
agreement or is merely incidental to that object. 

Abetment of a thing. As defined in Section 107 of the Indian Penal Code (IPC) 

“ A person abets the doing of a thing . who- 

First- instigates any person to do that thing; or 

Secondly- engages with one or more other person or persons or person.s in any conspiracy 
for the doing of that thing. if an act or illegal omission takes place in pureuance of that conspiracy , 
and in order to the doing of that thing ; or 

Thirdly, institutionally aids, by any act or illegal omission, the doing of that thing. 

Explanation -l.A person who. by wilfiil misrepresentation, or by wilful concealment of a 
material fact which he is bound to disclose, voluntarily causes or procures, or attempts to ca.use or 
procure.a thing to be done, is said to instigate the doing of that thing; or (Illustration omitted) 

Explanation -2 Whoever either prior to or at the the time of commission of an act, does 
anything in order to facilitate the commission of that act, and thereby facilitates the commission 
thereof, is said to aid the doing of that act". 

The law and jurisprudence of conspiracy has been discussed in para 10 of the Introductory 
Part I of the earlier report; the same is referred to.. .The question whether there was any conspiracy 
or not in the killing of Tapan Das has to be decided on the basis of the law, and facts in evidence 
on record. In case the answer is in the affirmative, then also the question will be as to who were the 
conspirators? It is in evidence that the named persons on several earlier occasions tried to inllercept 
and take Shri Tapan Das with them.and that on the day of occurrence also Shri Jagannath S;angma 
arKl Dhanpati Medhi came to Tapan Das'e in search of him at 10 A.M. and 12 noon, and al:so that 
C.i Shri Upen Bora aiKl Shri Nitya Ranjan Mahabta also enquired during the day. Alll these 
showed that there was a course of action to be taken by different authorities and persons 

The persons who participated in the act of actual killing on the fateful night, must have been 
the same or their agents and accomplices and as such, there could be no other answer than that 
there was criminal conspiracy in the killing, of Tapan Das.. Tapan Das . Therefore, there co>uld be 
no doubt that forecomers having been a part of the conspiracy .The then Chief Minister published 
press appeals to the members of ULFA families to persuade their ULFA members to give uip path 
of violence and surrender. This implied the consequences to those who were still something to do 
with the ULFA. The deliberate ulfocide policy engulfed him. 

There is evidence to show that the SULFAs were enjoying protection from the police. This 
may have disabled the police from taking the right action against the SULFAs in this case. Siimilar 
situation was found in case ofNalbari police sheltering SULFAs.lndeed the police- SULFA nexus 
has been submitted in arguments by the learned counsel for the Commission, the learned 
SeniorGovemment Advocate, and the parties. This means that the SULFA emerged as an extra- 
constitutional authority. In case the SULFA were such a body of persons and were used by police 
either as an auxiliary, or as the striking arm, they would also be pan of the conspiracy. .We have 
already discussed that as conspiracies are often hatched in srcrecy, these circumstantial evidence 
will be relevant and admissible. In the killing of Tapan Das not onJy there were S/6 persons, in the 
act of killing, but also there was a course of conduct involving the deciders of the course of action 
culminating in the killing. Considering the facts of this case in light of definition of conspiracy, it 
can surely be held that there was a long drawn course of action amounting to conspiracy. The 
manner of planning and execution of the act of killing show that there mu.st also have been some 
•uihnritBiiva •■aurane* of aaraiy to the kJllors after the 8CI WHS compleietJ. ThcreAirc, It is held that 
there was conspiracy in this killing case. 
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11. Molive.behind Ihe killing may be analysed as direct or immediate; and the ultimate. 
Regarding the ultimate motive, there is evidence of P.W 1 that Subama Rabha s widow Smti 
Phuleswari Rabha deposed that there could be no other reason for killing of her husband Subjuna 
Rabha, except for that his brother Shri Nirbhoi Rabha was in the ULFA. This statement was not 
challenged in cross-examination. Therefore, there could be no doubt that forwamers having been a 
part of the conspiracy .The then Chief Minister published press appeals to the members of UI-FA 
families to persuade their ULFA members to give up path of violence and surrender, the Army, the 
CRPF and the police accordingly advised the families, and also forewarned that consequences of 
failure to do so would not be good for the family and persuaded the members of Subarna's family 
in that line. The fact that there was a request made to the literary organi?ations and Sahitya Sabhas 
of the State to persuade the ULFAs to surrender is in the deposition of the then Chief Minister 
Mahanta. A course of conduct by different agencies towards similar persuatuin and the 
forewarning that in case of failure to effect surrender consequences would not be good for the 
family of Subama Rabha, and thereafter finally culminating in hiskilling support such a conclusion 
beyond reasonable doubt.. Contemporary similar killings brought in evidence of this case also 
showed that it was the consistent pattern to follow. One may question why, in face of the 
constitutional and legal right for every citizen to freedom of thought and belief, freedom of 
association, the relatives need be pressurized to bring their wards back to peace talks, and why 
relatives who failed to do so should be mentally tortured and reign of terfror let loose and when 
even then they failed, they should be secretly killed ? The way in which, and with which Subiama 
Rabha has been killed leaves no doubt that the killers enjoyed complete immunity for their acts of 
killing. The way in which in this case, as in all other Goalpara cases, the investigations were made 
to fizzle out and the F.R. (Final Report was submitted shows that the police has been in 
collaboration with the killers. All these also prove that the entire scheme is being remote- 
orchestrated from the top of the department.. Those in helm of the Deparments must be held 
accountable and need be brought to justice. The matter being of criminal nature proof must be 
beyond reasonable doubt. The evidence in series of cases with common characteristics lead to such 
a conclusion beyond reasonable doubt. . 

The immediate motive of the killers could be any reward or satisfaction emanating from those who 
harboured the ultimate motive and engaged the killers. The desire of a consequence is the motive for an 
action. The ULFAmember of the family has been executed brutally, only for his belonging to the ULFA. 
for a status offence without any sanction of law and in blatant violation of the victim’s Legal, 
Constitutional and Human rights. Intention and motive are often used s>monymously. The motive was 
the perpeiuatgion of the AGP rule in the State of Assam by villainy, treachery and monsteroiis cruelty 
and dangerous propensity. In Criminal law the question of motive is not material where there is direct 
evidence of -the acts of the accused..Motive are often used synonymously. The motive was the 
perpetuatgion of the AGP rule in the State of Assam by villainy, treachery and monsterous cruelty and 
dangerous propensity. In Criminal law the question of motive is not material where there is direct 
evidence of the acts of the accused and the acts themselves are sufficient to disclose the intention of the 
actor. In such cases while. motive is immaterial, intention is material.. In the Explanation to section 161 
IPC “a motive or reward for doing is illustrated as - a person who receives a gratification as a motive 
for doing what he does not intend to do, or as a reward for doing what he has not done. In this sense, 
motive of the killing will mean that for which the killer has committed the killing, and without which he 
would not have done it. We have to ascertain from the circumstances, anterior, present and posterior to 
the incident.of killing. The anterior circumstances were that Tapan Das was a member of the banned 
ouitl* in.F/s Th»r» had ounMiani ofTOns In Assam .to. solve the insurgency problem created by 
ULFA and similar outfits in the region. Use of force attained limited success Some of the extremists 
have left the country and have taken shelter in foreign countries.Their whereabouts being not Icnown to 
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(he anti-insurgejicy authorities, One possible way was to request the members of the foreign sheltered 
leaders of the banned outfits and request them to exercise their relationship influence to give up the path 
of insurgency and come to the normal stream in the country. None could find any fault in such efforts. 
That such a move was there in case of Tapan Das is evident in this case. However, if undue influence, 
coercion, or violence is resorted to, that may be illegal, punishable and violative of fundamental and 
human rights. More sowhen secret killings are resorted to as in this case. 

(D) Pinpointing responsibilityon persons involved directly or indirectly in commission of 
killing. 

This is the most difficult task of the Commission. In the absence of effective direct evidence, 
we have to depend on relevant circumstantial evidence. That, of course, is forthcoming in such 
extents and measures as could help us in pinpointing responsibility on the persons involved. 

Fortunately also the term of reference mentions"involved directly or indirectly in commi ssion 
of killing" This enables us to act on basis of integrated evidence rarher thsn on isolated ones. We 
have therefore to integrate such parts of evidence as will lead to a conclusion beyond reasonable 
doubt, for pinpointing responsibility. Besides what are found in relevant pieces of evidence, the 
common characteristics found in each individual case also throw some light. We have, of course, 
to follow the general principles of evidence enunciated by the authorities on evidence.in 
pinpointing the responsibility beyond reasobanlde doubt in this case. 

The Best Evidence Rule-.”Phipson on Evidence," 9'*' ed. P. 51 under caption : "The Best 
Evidence Rule. Strict Proof’ Says: "The maxim that “the best evidence must be given of which the 
nature of the case permits.” has oflen been regarded as expressing the great fundamental principle 
upon which the law of evidence depends. Although, however, it played a conspicuous part iin the 
early history of the subject, the maxim at the present day affords but little practical guidance. The 
applicability of the rule depends on the nature of the subject to be proved. In the complicated 
nature of things today the emphasis has somewhat changed. (P. 53) According to Phipson,.”In 
the .present day, then, it is not true that the best evidence must, or even may. always be given, 
though its non-production may be matter for comment or affect the weight of that which is 
produced.AII admissible evidence is in general equally receivable.Thus, circumstantial evidence is 
no longer excluded by direct, and even in criminal cases the corpus delicti may generallly be 
established by either species, or, indeed, by the defendant's mere admissions out of Court”. 

The Supreme Court says that conspiracies are oflen hatched in secrecy: and that circumstantial 
evidence is generally available in such cases. The similarity of the cases in this group of seven 
cases is, therefore, relevant and admissible. Commonness with those of the earlier gro'up is 
obvious. • 

Best on "The Principles of The Law of Evidence.” (9*** ed) in its Introduction (pp.4-5) said: 

6. “With regard to intensity of persuation, the faculties of the human mind are comprehended 
in the genera, knowledge and judgment. I. By “knowledge" strictly speaking, is meant an actual 
perception of the agreement or disagreement of any of our ideas ; and it is only to such a 
perception that the term “certainty” is properly applicable. Knowledge is intuitive when this 
agreement or disagreement is perceived immediately, by comparision of the ideas themselves; 
demonstrative when it is perceived mediately, i.c, when it is deduced from a comparision each 
with intervening ideas which has a constant and immutable connection with them, as in the case 
of mai|-i«niRtioa! iruthm of whi«h ih# mind ••(••n in proofa. iind l««ii> ihmHsn ln« *»t 

our senses, we obtain a perception of the senses the existence of external objects, our knowletdgc is 
said to be sensitive. But knowledge and certainty are constantly used in a secondary sense, which 
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it is imporlanl not to overlook; viz, as synonymous with settled belief or reasonable conviction; as 
when we say that such a one received stolen goods knowing them to have been stolen or that we 
arc certain or morally certain, of the existence of such a fact etc.” 

7. 2. “Judgment”, “the other faculty of the mind though inferior to knowledge in respect of 
intensity of persuation, plays quite as important a part in human speculation and action, and, as 
connected with jurisprudence, demands our attention even more. It is the faculty by which our 
minds take ideas to agree or disagree, facts or propositions to be true or false, by the aid of 
intervening ideas whose connection with them is either not constant and immutable, or is not 
perceived to be so.. The foundation of this is the probability or likelihood of that agreement or 
disagreement, of the truth or falsehood, deduced or presumed from its conformity or repugnancy to 
our knowledge, observation, and experience. Judgement is often based on the testimony vouching 
their observation or experience but this is clearly a branch of the former, as our belief in suchi cases 
rests on a presumption of the accuracy and veracity of the narrators.” 

The observation , accuracy and veracity of the narrating witnesses are, therefore, important. 
However, when no less a person than the then Superintendent of Police Shri K.C. Deka has stated 
about political interference of the Executive police functioning, one has to be cautious on the 
appreciation of evidence. 

The following common characteristics of the first group of seven cases are found also in 
this case while answering its terms theof reference, so as to justify the finding of a general plan 
of‘Ulfocide”i.e.,deliberate killing of ULFAs and their families and relatives, on their basis, namely : 

1. That this killing involved an ULFA family, being that of the ULFA Tapam Das, Euid its 
investigation fizzling out... . 

2. As in other cases, this killing, of Tapan Das, was committed in the night. 

3.. The assailants covered their faces with black wrappers and caps, to avoid being identified. 

4. The weapon used in killing were a firarms of prohibited bores being .32/.3S bores generally 
found in police-military situations 

5. The firearms being of prohibited bores, forensic examination of the material exhibits was 
avoided..or unduly delayed. The report was collected long after. Investigation fizzled out.. 

6. The vehicles used were reportedly without number plate which was never seized or taken 
into custody. 

7. There were police patrolling in the crime areas prior and posterior to, but not during the 
killing. 

>^,*'8. That the army was ubiquitous. There was lurking evidence of Policc-SULFA nexus in the 
killing, some-of the latter being constituted into an extra-constitutional authority and used as the 
cxecutioners.the modus operandii being lo visit the family, ask members to persuade its ULFA 
member to surrende, failing which, to send advance tean to locate and survey the house, then to 
send armed and masked persons to shoot him/them dead or take him/them away and kill them 
secretly and throw the body/bodies somewhere,. In this case killing was at 10.30. P.M. at night.. 

9. ITiere was general resentment and decry against the Unified Command Structure/ Chief 
Minister.. 

'^^lO. There was connivance of SULFA; and omission to make any SULFA an accused despite 
clues in ^e mind of the officers, who were seen side by side with the culprits.. 

1 1 . The investigation did not commensurate with the seriousness of the crime perpetrated.. 
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1 2. Thai modem scientific methods of investigation, finger/foot prints, dog-squads were never 
used. 

13. No condolence message -was sent from the Govt, of Assam to the victim family. 

14. No ex-gratia/compensatory payment was made or offered by the then Govt, of Assam, in this 

case. 

1 5 In this case death penalty has been imposed for “status offences,” on Tapan Das. 

for being a member of ULFA.. 

^ Jj&. Frora this case “remote orchestration” by Home is discernible. 

. The remote was supposed to be at Home., so as to justify the conclusion of remote- 
orchestration by the State authoritieS"for “UUoclfle, that is, deliberate Killing of ULFAs and their 
families and relatives by treachery and cruelty. 

This conclusion is based on the evidence and similarities of the seven cases in almost all 
repccts.with those of the earlier group of case which could not be so, unless there was |■emole 
orchestration from higher authorities. 

Considering the evidence on record and the surrounding circumstances it is considenxl to 
be safe and beyond reasonable doubt to pinpoint the responsibility of involved persons to* Shri 
Rusvelt Rabha, Shri Jagannath Sangma, Shri Rinku Chowdhury Shri Ohanpati Medhi, Shri 
Munna Sarma and Shri Jayanta Rabha @ Tepa. only.. The accomplishes may include the other 
named persons who accompanied in the vehicles, as also all the Government agencies, that 
individually and institutionally aided, abetted, excited, instigated and facilitated the commission of 
the crime.. 

(E) Recommendations to prevent recurrence of such killings. 

With its limited knowledge, experience and wisdom, to prevent recurrence of such killings, the 
Commission would like to make twofold recommendations, namely, ( I ) the immediate, and (2) the 
long term. 

(I) The immediate measure is, first to try to keep in abeyance, and then gradually dismantle the 
existing Unified Command structure, which is neither a statute nor a statutory order, but only an 
arrangement agreed to by the Centre and the State Govt, regarding deployment tuid operation of the 
armed forces and other forces of the Union deployed by the Central Govt, “in aid of civil povver” of 
the State of Assam, on request/ requisition by the State Govt. The Structure itself envisages its 
review after every three months, and there is no limit to the review and may even envisage its 
dismantling. The parties concerned may agree to dismantle it in the same way they agreed to create 
it. The constitutional position as to deployment of the armed forces and other forces of the Union in 
a Stale has already been discussed in para 14 of “Part I. INTRODUCTORY.” of the report and is 
referred to in this context. The deployment of the armed forces and other forces of the Uniori.in the 
State of Assam has been “in aid of the civil power of the State.“ln case of the civil power of the 
State being sufTicienl enough to cope with its civil problems, ex hypothesi, there is no need of armed 
forces or other forces of the Union for the State.. The armed forces and other forces of the Union 
were deployed to cope with the internal disturbance thought to have been caused by the activities of 
the banned outfits disturbing the area leading to its declaration as a disturbed area under the 
Disturbed Areas Act. This could have also been the position under Article 355 of the Constitution of 
India, as for internal disturbance There has been no question of external aggression. However, the 
internal disturbance has to a great extent been under control. The life in the State has become 
normal. The last .Assembly election could be held without any disturbance, thanks to the co- 
operation of the local banned outfits. This may be an appropriate time for effective talks with the 
local ouifiu to ohftcrvc ccoae fire, first for a short period,- say. six months, and for gradually longer 
and longer periods, and for restoration of mormalcy and cordlnement of the armed forces and other 
forees of the Union to the barracks, and on continuation and assurance of normalcy, ultimately 
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withdraw, on an assurance of peace on the part of the banned outfits and ultimately lifting of their 
bans themselves. To achieve this, strenuous, but cordial, talks between the outfits, the Slate 
(jovemment and the Central Govt would be necessary; and there is no reason why such talks should 
not succeed. Restoration of normalcy. Disturbance and insurgent activities invited the Unified 
Command Structure. It is in the hands of the people to assure that peace will be maintained and 
insurgent activities will be curbed and normalcy will be restored. If the public are serious in this 
restoration of normalcy, there can be no earthly reason why such a situation cannot be brought 
about by mutual co-operation of the State and its people. Modalities may be worked out in 
consultation and cooperation.among the Government, the political parties, student organizations, the 
outfits and the general public. Restoration of normalcy will also effect economy. Meanwhile, in the 
interest of peace and tranquility, except punishmentunder the law, there shoild be no witch hunting. 
Constututionally speaking, restoration of normalcy is the terminus of internal disturbances and army 
deployment in the State. 

(2) The long term measures are meticulous observation of the provisions of the Constitution :and the 
laws in carrying out each and every function of the government. All the departments of the 
Government must function faithfully in accordance with the mandatory provisions of the 
Constitution of India. In other words, the long term measures may include, in the long run, the 
faithful obedience to, and implementation of, the Constitution and the laws of the countiy. The 
Centre-State relationship must also be in accordance with the mandates of the Constitution. 
Guidance of the famous Sarkaria Commission’s report will be helpful in this regard. Manusmriti 
said ( Buller) VIII, 351. "By killing an assassin the slayer incurs no guilt, (whether) he does it in 
public or secretly; in that case, fury recoils upon fury.” 386."That king in who.se town lives no thief, 
no adulterer no defamer. no man guilty of violence and no committer of assaults attains the world of 
Sakra (lndra)”;420. “A king who thus brings to a conclusion all the legal business enumerated 
above, and removes all sin, reaches the highest state (of bliss)” Sukracharya’s Dandaniti is based 
on danda , meaning, punishment. Ancient sages said that without danda malsyanyaya will prevail 
and the strong will devour the week, even the sacred prasada of the yajna will be swooped at by 
crows. Danda keeps awake when the country is asleep. All people have innate goodness in them, 
but some do not. In the absence of punishment those will demoralize others in the society. The 
norms and laws of today are not materially different.Secret killing amounts to denial of all the 
constitutional, legal and human rights to the kijied, and violation of all these rights by the killer. If 
killing is by public authorities, it also means trampling over the oaths taken by them on assuimption 
of public offices. The society need be protected from the people with such dangerous propensities. 
It is trite learning that every action has a reaction, fury generates fury and that brutalities g.enerate 
more brutalities. Continuous disturbance of the even keel of the society and some excesses 
commited by some elements had to be checked by equally harsh measures, but that would not 
justify the lawfully established Government in abdicating its powers, duties and responsibilities to 
extra-Constitutional organs zeopardizing the legal. fundamental and human rights of the citizens of 
soverign, socialist and democratic Republic of India.. Those who arc entrusted by the people to 
govern them, ought to be well versed with the provisions of the Constitution of India iind the 
relevant laws, rules, and administrative instructions, and orders framed thereunder. They should be 
aware of the constitutional limitations as also the rights of the citizens of the State against their State 
itself. Fundamental rights of citizens, including rights to life, liberty, freedoms, non-discrimination 
etc. must not be violated. They must never have propensity to kill the citizens they govern, iiecretly 

or openly. They must not harbour anv kind of hatred or dislike o". numerical, reliaicus, cor.imuri«:, 
rmwimi, ■•univ, Kiaturiuai.ur orany soH Whatever. AL the-mlnimum they should be true to their 

oaths and be absolutely free from corruption in any form and manner.. While no training course will 
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be appropriate, considering their exalted position and prestige, periodical seminars and discussions 
at government levels may refresh their knowledge.and experience. 

The Police department is'the first resort of the people for protection of their life, Iliberty, 
propertyetc.Spreading disaffection towards police is an offence. Everyone has the duty to help 
police in restoring law and order in society. TTiere is no doubt that our Police force is one of the best 
in the country .To make our police still more and more efficient and instructed, some officers, by 
turn, may be sent for advanced training in detection and decision in modem crimes and ciriminal 
practices. Such trained police personnel may be pul in the police training College. They should 
undergo a training course in human right and cyber and other present day crimes and crime 
prevention. 

Regarding the SULFAs suspected, it may be appropriate to observe that because of the position 
in which the SULFAs found themselves, between the devil and the deep sea., their erstwhile 
colleagues having been deserted by their act of surrender, they deserved adequate peotection. But 
using their services as "guides, "spotters” trouble-shooters and collaborators in police functions 
could never be viewed as proper treatment meted out to the SULFAs, far less their being used as 
the striking arm or the men in charge of execution. Let them now be berefi of the hallowed positions, 
and give them fair field and no favour, at least following the insolvency principle of allowing the 
declared insolvent to have a fresh start in life. How the erstwhile affected people will adore or avoid 
them will be a different matter altogether. Of course, this principle is not applicable in criminal law. 

So far as the Government wings, agencies, and authorities, both official and political, the 
principle of “rcspomdenl superior” will surely apply; and for all the lapses and misdeeds: at the 
lower levels, higher levels authorities shall be held liable and be subjected to proper punisliments. 
So far as political and minister level authorities are concerned, the principle of collective 
rcsplonsibility may apply to all those who were forming Govtmment in the State at the relevant 
period. This principle of collective responsibility will find them out wherever they happen to be, 
during the period when the violation of Constitutional and legal rights of the affected citizens: whose 
fundamental and other legal and human rights were violated during their governance. But even here 
the insolvency principle should be followed and the political persons also be given fair field and no 
favoue in the ensuing political process of the State. Let there be no witch hunting of any sort. How 
the same affected people will accept or reject them will, of course, be an entirely different matter. 
As already said, this Insolvency principle is not applicable in criminal law. 

(F) Any other matter related or relevant to the inquiry 

Linder this the Commission would like to deal with the question of compensation , ex gracia, or on 
some reasonable basis. We are all proud to claim that our State is a welfare State. In case of any 
mishap or calamity befalling any one or more of our citizens or families, the welfare State considers 
it to its duty to offer rescue and relief to the affected persons and families, as the case may be. It is 
more so when the sufferer has reasons to feel that the State itself was the immediate or even remote 
cause of the misery. The rendering of rescue, relief and recompense does not in any way amiount to 
any fault on the part of the State, it is really praiseworthy of the Chief Ministers of the States to 
have instantly announced such reliefs and rehabilitation packagew, and offer in appropriate cases 
employments to the surviving eligible members of the families, inasmuch as sometimes the very 
bread earning patriarch is lost to the family. Even the Legislature has now provided for payment of 
suitable “no-fault liability” irrespiectivc of the claim for fault liability. In the instant case the bread 
eeirning patriarch of the fam:9!y has beer, shot dead under the ci.'cum^;ia^lces Ji!«citsi««d in 

The public prosecution may result in punishment of the culprit, but that itself will bring no 
financial and livelihood replenishment of the loss suffered by the survivors, including the monor 
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children of the bereagved family. The Commission, as submitted by the learned senior cour^l for 
the Commission uid the learned Senior Government Advocate, and for the ends of di^ibutive 
justice, doth hereby direct the State Government of Assam to pay to the survivors of the victim, for 
the benefit of the family, a sum . of Rs.5,00.000 (Rupees five lakhs), 
forthwith. More than seven years have already elapsed, and it brooks no farther delay. 


( 10 ) 

SHRl MAHESH NATH KILLING CASE 
Goalpara P.S. Case No. 1/99 . 

(Date of occurrence. 1 . 1 .99) 

By this Commission’s order dated 5.4.2006, by virtue of the authority conferred oin it by 
the Government of Assam’s Notification No.PLA. 33 1/2005/2 dated 3*^ September 2005, in 
continuation of the earlier Notification No.PLA 331/2005/1 dated 22.8.2995, after hearing the 
applicant and the learned Senior Counsel for the Commission aiKl the learned Senior Govt. Advocate. 
Assam, and in the interest of justice, it has taken up this case for inquiry. 

By virtue of the aforesaid Notifications the Commiaain is to inquire into, in each case, the 
following terms of reference, and any other matters with recorrunendations, if any. namely: 

“(a) Circumstances , in each case, leading to the killing of its victim. 

(b) Identity of the killer(s) and accomplice(s), if any. 

( c) To find if here was conspiracy in targeting Mahesh Hath and the motive behind killing.. 

(d) To pinpoint responsibility on persons involved directly or indirectly in the killing. 

(e ) To make recommendations to prevent recurrence of such killing. 

( f) Any other matter related to or relevarit to the purpose of this inquiry;” 

**(A) Circumstances leading to the killing of Shri Mahesh Nath. 

Mahesh Nath (45). son of Surendra Nath joined ULFA and was arrested by Army from 
Rangsal Tiapara L.P. School and was jailed for 5 yearss in connection with his involvenient in 
explotion of Bomb in Kokrajhar district. .On his discharge from jail, he bccaree a school teacher in 
Goalpara district. He was also an adviser of MASS 

On 1.1.99 Mahesh Nath (50 years) along with Bhagirath Nath, son of l.atefJagendra Ch. Nath 
ofRampur. Agia. and Nirmal Biawas of Bapujinagar, Goalpara, went to Paikah by cycles aind was 
coming back when he reached Muslimpara, one Gypsy and one Ambassador car, coming from 
Goalpara side on NH 37 intercepted and called him as Maheshda and forcibly dragging him into a 
vehicle, kidnapped him towards Naothowa village under Krishiui Outpost of Dudhnoi P.S arid shot 
him dead with sophisticated weapons. There has been evidence in Tapan Das killing case that there 

was orte small SULFA camp under Oudbnoi ^ S The tek«ng of Ms.t»esb. N»*b tc K. 

Muji iiiera aiM wiib a small 9ULPA camp. According to Bhagirath Nath the armed 

kidnappers were 5/6 in number. An Rrahar was lodged, to the above effect, on 2.1.99 at the 
Krishnai Outpost, and the In/ Charge thereof making a General Diary entry forwarded the Ejiahar to 
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the O.C., Goalpara Sadar P.S.. The dead body was kept at the Krishnai Outpost. The O.C. Goalpara 
P.S. on that basis registered its Case No. 1/99 (u/s.365/302/34 I.P.C. & s.25(l) (a) of Arms Act.) 
and entrusted the investigation to Shri Kamaleswar Bora, In/Chargc, Agia Outpost of Goalpara P.S. 

On 2.1.99 P.W. 1 Shri Birendra Kumar* Nath, uncle (father's younger brother) of Mahesh 
Nath, was informed from the Agia Outpost, that a dead body was lying at the Krisnai Outjxjst. At 
about 8 A.M. he, along with his son-in-law Joychandra Nath, Tarini Kanta Nath brother-in-law of 
Mahesh Nath, arrived at Krishnai Outpost and identified the dead body to be of Mahesh Natlh. They 
saw probably three bullet injuries on the body covered by blood clots, and sent it to the Goalpara 
Civil Hospital for post-mortem examination, on completion whereof it was returned to the family 
members. 

P.W. 4 Dr Shyamalendu Das who performed the post-mortem found two injuries on the dead 
body of Mahesh Nath. 

1 . A vertical lacerated injury about 2 inches wide on the left side of the neck, destroying underlying 
curves completely.The entry and exit points could not be indicated as the entire muscle of t he neck 
was blown off by the bullet. 

2. Caused injury above the left knee. 

According to the doctor both the injuries were caused by sophisticated rifles, may be by the same rifle. 
The injuries were antemortem and rigor mortis was present, and death must have been caused 
before less thean 36 hours of post mortem examination. 

On 2. 1 .99 P.W. 1 Shri Birendra Kumar Nath, uncle (father’s younger brother) of Mahesh Nath, 
was informed from the Agia Outpost, that a dead body was lying at the Krisnai Outpost. At about 8 
A.M. he. along with his son-in-law Joychandra Nath. Tarini Kanta Nath brother-in-law of Mahesh 
Nath, arrived at Krishnai Outpost and identified the dead body to be of Mahesh Nath.Tliey saw 
probably three bullet injuries on the body covered by blood clots, and sent it to the Goalpara Civil 
Hospital for post- mortem examination, on completion whereof it was returned to the family 
members. 

P.W. 4 Dr Shyamalendu Das who performed the post-mortem found two injuries on the dead body 
of Mahesh Nath. 

1. A vertical lacerated injury about 2 inches wide on the left side of the neck, destroying 
underlying curves completely.The entry and exit point could not be indicated as the entire muscle of 
the neck was blown off by the bullet. 

2. Caused injury abov^ the left knee. 

According to the doctor both the injuries were caused by sophisticated rifles, may b: by the 
same rifle.The injuries were antemortem and rigor mortis was present, and death must have been 
caused before less thean 36 hours of post mortem examination. 

Kusum Bala said that Nirmal Biswas told her that the inmates of the Maruti van were in civil 
dress, the time was 4/5 P.M., but she was not told whether they were armed or not. She did not any 
way suspect Nirmal Biswas as he helped a lot when Mahesh Nath was undergoing an operation in 
Goalpara Civil hospital. And Mahesh himself said that he was almost like a “bhagi” to their 
family.She was second wife of Mahesh Nath, and they had four daughters from the first wife and two 
sons and a daughter by her. She further said that after the death of her husband the then AGP MLA 
never visited their house, while Mr. Jyotish Das, MLA from East Goalpara came, consoled her and 
tried for her appointment and himself handed over the appoiubment letter to her as a School teacher 
and she used to get Rs. 5,200 as salary per month. 

(B)Tbe identity of the killers and their accomplices, if any. 

The killing of Mahesh Nath was secret not as to time and manner of killing, but as to the identity 
of the killers and iheiraccomplishes. It is a developed principle of law that accomplices are lh« parties 
to the crime. On the basis of degrees of complicity to the crime, accomplices are divided into 
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pcrpctratore and accessories. An accessory is one who excites or helps the commission of a crime by 
the perpetrator. l*erpetrator is exclusively the person who in law performs the crime. More precisely, 
the perpetrator is the person who.being directly struck at by the criminal prohibition, offends against 
it with the necessary mens rea or* negligence. Thus, accomplishes include, while accessories exclu c 
the perpetrator of the crime. However, oftem they are used as synonymous. 

The identity of the killers and their accomplices has to be based on evidence on record. 

P.w. I Shri Birendra Kr. Nath deposed that to his knowledge, Mahesh Nath joined the AGP. On 
1.1.99 while P.W.l was sitting in his shop, he saw Mahesh Nath and Nirmal Biswas, who was also 
in AGP, going towards Krishnai where probably some meeting was held. The witness knew Mahesh 
Nath to be a highly enthusiastic and active young man. During his student days he was an active 
student leader, and during the Assam movement Shri P.K.Mahanta, the then President of the AASU, 
subsequently the Chief Minister of Assam, Akan Rabha and many others visited Mahesh Nath’s 
house . When the AGP split into two, around 1991, namely, the AGP and the New AGP, Mahesh 
Nath and his friends sided with Bhrigu Kumar Phukan. and consequently, Mahesh Nath and his 
friends became eye sore to the other group, namely, that of Prafulla Kumar Mahanta. It was Ihis firm 
belief that Mahesh Nath was killed as a result of this political rift by Maahanla's group. 

It is to be noted that Shri Prafulla Kumar Mahanta denied the above allegation In his affidavit; 
and he prayed for permission to cross-examine Shri Biren Nath in that context. The Commission 
granted his prayer and fixed 25.11.2006 for cross-examination of Shri Biren Nath who was duly 
notified to ^ present. However, on that date, 25.10.2006 the Commission sat at Goalpara .but 
neither Shri Prafulla Kumar Mahanta nor his learned counsel appeared before the Commission. Phe 
principle of natural justice was fully complied with by the Commission in tMk regard. 

The witness stated so to an earlier investigation team which recorded his statement and 
suggested to him to state that Mahesh Nath was killed two days earlier than 1.1.99, which he 
refused to do and repeated that Mahesh Nath's death was a secret killing orchestrated by the then 
Govt, of Prafulla Kumar Mahanta. 

P.W. 1 siso said that Mahesh Nath was arrested by police about two years before the incident, but 
he was not a SULFA. Mahesh Nath’s parents were alive, his first daughter was married, second 
unmarried, his two sons were only 4/3 years at the lime of his death. His wife was P.U passed and 
was apponted school teacher by the Govt, afier his death. He knew SULFAs and their activities, e.g.. 
they used to stop running trucks and demand money from them. There were SULFAs in Agiia area. 
P.W. 2.was Smti Kusum Bala Nath wife of'Shri Mahesh Nath. She said that her husband went out 
with Nirmal Biswas that day, but did not come to their house for about ten days ihcreafier. When he 
came, she asked him what happened and was told by Nirmal Biswas that on 1.1,99 he and Mahesh 
Nath went to the house of Mahesh’s elder sister Panchami’s house at Paikan and after talking tea 
there, both of them were returning home on bicycles when they found one Maruti van coming 
towards Paikan stopped ne^ them and dragged Mahesh Nath into the van and fled away. Asked 
why Biswas did rmt report the matter to the family of Mahesh Nath, his reply was that he himself 
was so much terrified that he hid himself all those days and could not muster courage to come out. 
Kusum Bala said that Nirmal Biswas told her that the inmates of the Maruti van were in civil da'ss. 
the time was 4/5 P.M., but she was not told whether they were armed or hot. She did not suspect 
anyway suspect Nirmal Biswas as he helped a lot when Mahesh Nath was undergoing an operation 
in Goalpara Civil hospital, and Mahesh himself said that he was almost like a ’’bhagi" to their 
family. She was second wife of Mahesh Nath, and they had four daughters from the first wife and 
two sons and a daughter by her. Sue further said that after the deathof her husband the then AGP 
Mt A nav’M’ auiwd lhair houM, wniic Mr. Jyotlsli Das, MLA from Bast Q|>alpara came, consoled 
her and tried for her appointment and himself handed over the appoiubment letter to her as a Schiik 
teacher and she used to get Rs.5,200 as salary per month. 
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P.W. 3 Shri Puran Ch. Nath, dqwsed that his elder brotherf Mahesh Ch. Nath, was a student 
leader and was close associate of Jyotish Ch, Das and a confident of AASU president Shri Prafulla 
Kumar Mahanta during the Assam Agitation, but during the second stint of the AGP Govt, he 
became critical of some of that Govt’s activities and started openly criticizing the Govt activities, 
and thus incurred the displeasure of the Govt and perhaps, that was the reason why he was killed by 
“secret killers”. In cross-examination Puran said that he lodged the ejahar at the Krishnai Outpost 
and the receiving I/C asked him to produce the two persons with whom Mahesh Nath was last seen 
together. NirmaJ Biswas and Bhagirath Nath were produced and he asked what happened. Bhagirath 
said that when they three were coing from Paikan, a white Maruti van intercepted by blocking the 
way and dragged Mahesh Nath into the vehicle, and when Mahesh resisted, he was surrounded by 
5/6 tribal looking face covered persons, at gun point, and forcibly made him board, and sped away. 
Bhagirah was a co-villager and theatrical performer. The witness also suspected Nirmal Bisvt^as and 
he said so to police. He also said that they were not at all satisfied with the investigation of tihe case 
by police; on the other hand about six months of death, they were called to the Outpost and were 
asked, by the same person to whom the FIR was submitted, to withdraw the case altogether and 
took our sifnature on a written white paper. 

N.W.2 Shri Upendra Chandra Bora the then Inspector and O.C. of Goalpara Sadar P.S. 
deposed that on 2.1.99 an FIR was lodged at the Krisnai Outpost of Dudhnoi P.S. and the In-Charge 
of Krisnai Outpost, after making a G.D. entry, forwarded the same to the O.C of the Goalpara Sadar 
P.S. On receipt of the FIR, and making a G.D. entry, registered the Goalpara P,S case No 1/99 and 
entrusted its investigation to S.I. Shri Kamal Bora In-Charge of Agia Outpost of Goalpara P.S. 
However, the responsibility of supervising the investigation of the case remained vested in him as 
0,C, In view of that responsibility, he proceeded to the place of kidnapping, i.e., Tulkura in 
Bhimajuli Muslim para by the side of N.H. 37 between Goalpara and Guwahati. The 1.0. also 
accompanied him to the P.O. and examined the spot and some of the villagers in his presence. The 
bicycle and two bags, one red and the other green, of Mahesh Nath which were at Tukuira were 
seized and brought to Bhimajuli The dead-body of Mahesh Nath having been found within the 
jurisdiction of Krishnai outpost under Goalpara P.S., it entrusted its investigation to Shri Sarat Das 
to investigated the case and Shri Das completed the inquest and the post-mortem examination and 
forwarded those papers to Goalpara Sadar P.S. With the Goalpara I.O. the O.C then proceeded to 
the P.O. of murder of Mahesh Nath at Naothowa village amd re-examined all the witnesses already 
earlier examined by Krishai 1.0. and engaged sources and undertook searches and raids in Garopara 
and Takobari forest villages on suspicion of one John Clip Sangma of Garopara village was not 
available. However, John Clip having already been arrested in cormection with another case by 
application he was shown as arrrested in this case and he was taken into custody but when no clue 
was available from him, he was reverted to Court. Having found no clue he, as C.I. suggested that 
the case be relumed in F.R. and the Addl. S.P. (HQ) approved the same in F.R. No. 4:5 dated 
27.5.200 and the same was forwarded to C.J.M., Goalpara for acceptance, the complainant being 
notified of F.R. by the I.O. of the case, within less than six months of the date of occurrence. 

The C.D. shows that the S.P. Shri T. Thangneu issued a suoervisory note on 

Shri Bora said that at the time of kidnapping Mahesh Nath was not alone but with two other 
persons, Shri Nirmal Biswas and Bhagirath Nath.. Nirmal Biswas was examined on 10.5.99 while 
Bhagirath was examined on 4.1.99 Nirmal Biswas was avoiding police and so he could not be 
examined earlier, but he was not suspected as Bhagirath already gave the story earlier and none 
suggested Nirmal Buswas as having something to do with the killing.Answering a questiom as to 
whether they suspected SIJI.FA!* th» O.C replied iKat thoro w<u noiiiing lo link me SULPA. tn this 
case and therefore they did not suspect any SULFA in ihii case. He said that he heard that some 
ULFAs. and their family members were killed earlier but he did not know that SULFAs were 
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involved in such cases, though he knew about there having been a clash between the ULFAs and the 
SULFAs., He however admitted that it was a principle of investigation that a person who had any 
enmity or bad relation with the deceased had to be interrogated. But, he said that there v/as no 
SULFA to be suspected that vwiy at Goalpara. To a question as to how he distinguished between a 
SULFA to be suspected and one not to be suspected, he replied that they were not sus|pectcd 
because he did not find any clue against them. He admitted that it was not the principle that unless 
there is some clue none should be interrogated He also admitted that he could arrest a penson on 
suspicion and that suspicion and clue were not the same thing. He said that Mahesh Nath criticised 
the functioning of the then Government, but he did not then know that he was an ULFA thotJgh he 
later came to know that he was. He denied the suggestion that Mahesh Nath was critical of the 
Government and thereby earned displeasure of the Govt, and that was why he was killed; aitd that 
the police knew who were the culprits and therefore mede the investigation as an eye-wash and did 
not fmd any clue. It is correct that that Clue means trace or track. Clueless means trace or trackless. 
The trace or track was laid by the vehicle that took away Mahesh Nath, and that was told by 
Bhagirath and Nirmal Biswas. But there was no investigation pursuing the vehicle and the person . . 

On the basis of evidence as discussed abovem the fact that Mahesh Nath was an ULFA and 
after he was Jailed for five years, he was silently serving as a school teacher and also as an Ad\-iser 
of MASS. That he iiKurrcd the displeasure of the then AGP Government led by Shri Prafulla 
Kumar Mahanta.by criticising its activities and also juinirtg the New A.C.P. were established, the 
statement that he was killed by the Prafulla Kumar Mahanta’s faction was also not belied by any 
eviccnce. So the perpetrators could be identified on that basis. There were 4/5 persons in the vehicle 
that intercepted Mahesh Nath's bicycle at Tukura near Muslimpara in kidnapping him thervfrorrt. 
As Mahesh Nath was last seen together with them, they are to be held liable for his death unless 
otherwise explained by them. This has not been done in evidence, The collection of the information 
about the last Journey of Shri Mahesh Nath from his elder sister Panchami's Paikan house: could 
have involved several persons. The vehicle arrangement was another Joint fuiKtion. Thieraner 
Mahesg Nath's dead body was found under Krisnai Outpost, it was foubd under Agia outpost and 
information was given by that outpost. It was learnt that that there was a SULFA camp at Dudhnoi 
artd another at Krisnai. In the case of Tapan Das it was stated by a vritness that there was a small 
SULFA camp at Krisnat outpost area and another under Dudhnoi P.S. area. The SULFA camp of 
Bapujinagar has been prominent in the sense that in some cases inmates of that camp have been 
rtamed along with some SULFAs of Dudhiwi SULFA camp.lt was also learnt in Smti Ruma 
Brahma's case that Shri Rinku Chaudhury of Dudhnoi had an Ambassador car. and the SULFAs of 
Dudhnoi camp used a Maruti van. In this case there was some discrepMmey as to whether the second 
vehicle was a van or a Gypsy. While the first information mentioned of Gypsy, Bhagiraith aitd 
Nirmal mentioned van.. From the facts of the Goalpara coses it appears that the killera nc«d not 
necessarily be of the place or police station of the crime.of the crime.The white Ambassador, the 
white Maruti Gypsy ortd the White Maruti van have been mor or less common vehicles; and those 
have always been nomberfless or “A.F.”s. (Applied for). 

This case was the third of its kind in Goalpara district and the contours of criminality an; now 
prominent. However, from its ntodus operandi and it having involved an ULFA family, the Policc- 
SULFA nexus was identifiable, though the individual perpetrators may not have been from 
Goalpara area itself. An almost permanent SULFA camp at Goalpara Town has been 
acconuTKxiating a number of SULFA leaders. There was eviderKC in another case that there were 
smaller SULFA camps under Dudhrtoi P.S in the house of Rusvelt Rabha. and at Krisruii outpost 
area.. Those have been om r aina •• •• wnnaiuomj m tnia type <»r (cases, 

particularly when the dead body of the victim was found at Krisnai. and informed. The SULFAs of 
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Dudhnoi SULFA camp are suspected to be the perpetrators in this case. All Govt, agencies like the 
Police in unholy nexus and collaborators with the SULFAs will be the accomplices. 

Considering the evidence iir this case in light of surrounding circumstances, particularly the 
patent Police-SULFA unholy nexus, the identity of the killers, may be confined to Shri Bhagirath 
Nath of Agia, Shri Nirmal Biswas of Bapujinagar (the two persons with whom Mahesh Nath was 
last seen together), some car owning SULFAs of Dudhnoi and Krisnai SULF A camps at that time, 
along with few leading SULFAs of the then Bapujinagar SULFA camp of Goalpara, The 
accomplices may include all those who excited, instigated aided, abetted, helped or facilitated, 
individually, or institutionally, in the kidnapping and killing of Shri Mahesh Nath as evident in this 
case. 

(C)To find out whether there was conspiracy in targeting and the motive behind killing.. 
This term is replied in two parts, namely, conspiracy in targeting, and motive behind killing.. 

1. Conspiracy. in targeting Mahesh Nath. Conspiracy, in the context of the instant inquiry.will 
mean criminal conspiracy which is defined in Section 1 26A of IPC as follows:. 

“when two or more fiersons agree to do or cause to be done 
‘(1) An illegal Act, or 

(2) An act which is not illegal by illegal means, such an agreement is designated a criminal 
conspiracy: 

Provided that no agreement except an agreement to commit an offence shall amount to a criminal 
conspiracy unless some act besides the agreement is done by one or more parties to such agreement 
in pursuance thereof. 

Explanation.lt is immaterial whether the material act is the ultimate object of such agreement or is 
merely incidental to that object.. 

Abetment of a thing. As defined in Section 107 of the Indian Penal Code (IPC) 

“ A person abets the doing of a thing . who- 
First- instigates any person to do that thing; or 

Secondly* engages with one or more other person or person or persons in any conspiracy for the 
doing of that thing.if on act or illegal omission takes place in pursuance of that conspiracy „ and in 
order to the doing of that thing ; or 

Thirdly, institutionally aids, by any act or illegal omission, the doing of that thing. 

Explanation I.A person who, by wilful misrepresentation, or by wilful concealment of a material 
fact which he is lx)und to disclose, voluntarily causes or procures or attempts to cause or procure, a 

thing to be done, is said to instigate the doing of that thing; or (Illustration omitted) 

Explanation -2 Whoever either prior to or at the the time of commission of an act, does anything in 
order to facilitate the commission of that act, and thereby facilitates the commission thereof, is said 
to aid the doing of that act”. 

The law and jurisprudence of conspiracy has been discussed in para 10 of the Introductory part of 
the earlier report; and the same is referred to...The question whether there was any conspiracy or not 
in the killing of Mahesh Nath has to be decided on the basis of the law, and facts in evidence on 
record. In case the answer is in the affirmative, then also the question will be as to who were the 
conspirators ?. It is in evidence that Mahesh Nath was earlier arrested ant convicted in a bomb 
blast case and jailed for five years, and the fact that two persons participated in the act of 
acconpanying him at the time of his kidnapping and with whom he was last seen together in the 
fateful evening, ahd his dead body found at Krisnai and taken to Asia ouipoai, there ean b« no othsr 
answer than that there was criminal conspiracy in the killihg. It is also in evidence that 
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•the then Chief Minister himself persuaded the members of ULFA families to make their ULFA 
members to surrender, and sometimes forewarned them that consequences of failure to do so will 
nol be good for them, Mahesh Nath having been in the AGP, later defected and joined the New 
A.G.P. led by Late Bhrigu Kumar Phukan also made him an eye shore for The then Chief Minister 
Shri P.K. Mahanta, who reportedly did not take it kindly, was another axe for the unholy nexus to 
grind. 

.There is also evidence to show that the SULFA camps were in touch with the police. Indeed 
the police- SULFA nexus has been submitted in arguments by the learned counsel iFor the 
Commission, the Government, and the parties. This means that the SULFA emerged as an extra- 
constitutional authority. In case the SULFA were such a body of persons and were used by police 
either as an auxiliary, or as the striking arm, they would also be part of the conspiracy. . We have 
already discussed that as conspiracies arc often hatched in secrecy, these circumstantial e>/idence 
will be relevant and admissible. In the killing of Mahesh Nath there were more than S/6 persons in 
the act of kidnapping. As mahesh Nath was last seen together with them, they must be held to have 
been his killers..There was a course of conduct involving the deciders of the course of action 
culminating in the killing. Considering the facts of this case in light of definition of conspiracy, it 
can surely be held that there was a long drawn course of action amounting to conspiracy. The 
manner of planning and execution of the acts of kidnapping and killing, and the premature 
submisssion of F.R. without finding any clue, show that there must also have been some 
authoritative assurance of safety to the killers after the act was completed. Therefore, it hais to be 
held that there was conspiracy in the killing of Nahesh Nath... 

II. Motive, behind the killing may be analysed as direct or immediate; and the ultimate. 
Regarding the ultimate motive, there is evidence of P.W I that during the Assam movement Shri 
P.K. Mahanta, the then President of the AASU, subsequently the Chief Minister of Assam, Shri 
Akan Rabha and many others visited Mahesh Nath's house . When the AGP split into two, around 
1991, namely, the AGP and the New AGP, Mahesh Nath and his friends sided with Bhrigu Kumar 
Phukan, and consequently, Mahesh Nath and his friends became eye sores to the other group, 
namely, that of Prafulla Kumar Mahanta. It was Birendra Kumar Nath's firm belief that Mahesh 
Nath was killed as a result of this political rift by Mahanta's group. The witness stated so to an 
earlier investigation team which recorded his statement and suggested to him to state that Mahesh 
Nath was. killed two days earlier than 1.1.99, which he refused to do and repeated that Mahesh 
Nath's death was a secret killing orchestrated by the then Govt, of Prafulla Kumar Mahanta.P.W. 1 
said that Mahesh Nath was arrested by police about two years before the incident, but he was not a 
SULFA. Could Mahesh Nath have been arrested suspecting him to be an LfLFA? In one of the 
ptogress reports it is said that Mahesh Nath was an ULFA but he left it and was cair}/ing on 
agriculture, aixl he became an Adviser of MASS. In that case this may be treated as ULFA related 
case. In either caase the motive behind the killing is explainable as perpetuation of A.G.P. rule by 
getting rid of the ULFAs, their family memvers and their relatives 

The fact that there was a request made to the literary organizations and Sahitya Sabhas of the 
State to persuade the ULFAs to surrender is in deposition of the then Chief Minister Mahanta. A 
course of conduct by different agencies towards similar persuatuin and the forewarning that in case 
of failure to effect surrender consequences would nol be good for the family, and thereafter 
arrresting and fmally culmiiuiting in his killing support such a conclusion. Contemporary similar 
killings brought in evidence of this case also showed that it was the consistent pattern to follow. 
One may question why. in face of tha constitutional and laaal riaht for avary aiii»»n to rrM«Jam of 
thought aitd belief, fre^om of association, the ULFAs should be arrested and tortured under lADA 
and when even then they failed, they should be secretly killed? The manner in, the weapons with 


36 



37 


which ihc victim has been killed leaves no doubt that the kilters enjoyed complete immunity for 
their acts of killing. The way in which in all the cases the investigations were made to fizzle out 
shows that the police is in collaboration with them. All these also prove that the entire scheme is 
being remortc- orchestrated. Those in helm of those deparments must be held liable and must be 
brought to Jastice. The matter being of criminal nature proof must be beyond reasonable doubt. The 
evidence in series of cases with common characteristics lead to such a conclusion beyond 
reasonable doubt. . 

The immediate motive of the killers could be any reward or satisfaction emanating from those who 
harboured the ultimate motive and engaged the killers. The desire of a consequence is the motive for an 
action. Intention and motive are often used synonymously. In criminal law the question of motive is nut 
material where there is direct evidence of the acts of the accused and the acts themselves are sufficient 
to disclose the intention of the actor. In such cases while.motive is immaterial, intention is material.. In 
the Explanation to section 161 IPC “a motive or reward for doing is illustrated as - a person who 
receives a gratification as a motive for doing what he does not intend to do, or as a reward for doing 
what he has not done. In this sense, motive of the killing will mean that for which the killer has commd 
the killing, and without which he would not have done it. 

(D) Pinpointing responsibility on persons involved directly or indirectly in the killing.. 

This is the most difficult task of the Commission. In the absence of effective direct evidence, we 
ha\e to depend on relevant circumstantial evidence. That, of course, is forthcoming in such 
measures as could help us in pinpointing responsibility on the persons involved. 

Fortunately the term of reference mentions”involved directly or indirectly in commission of 
killing” This enables us to act on basis of integrated evidence rather thsn on isolated ones. We have 
therefore to integrate such parts of evidence as will lead to a conclusion beyond reasonable doubt, 
for pinpointing responsibility'.Besides what are found in relevant pieces of evidence, the common 
characteristics found in each individual case also throw some light. We have, of course, to follow 
(he general principles of evidence enunciated by the authorities on evidence, in pinpointing the 
responsibility beyond reasobanide doubt in this case. 

TheBest Evidence Rule ’’Phipson on Evidence," Q*** ed. P. 51 , under caption “The Best Evidence 
Rule. Strict Proof’ Says: “The maxim that “the best evidence must be given of which the natiire of 
the case permits." has oAen been regarded as expressing the great fundamental principle upon 
which the law of evidence depends. Although! however, it played a conspicuous part in the early 
history of the subject, the maxim at the present day affords but little practical guidance. The 
applicability of the rule depends on the nature of the subject to be proved. In the complicated nature 
of things today the emphasis has somewhat changed. (P. 53) According to Phipson, ."In the .present 
day. then, it is not true that the best evidence must, or even may, always be given, though its; non- 
production may be matter for comment or affect the weight of that which is produced.AII 
admissible evidence is in general equally receivable.Thus, circumstantial evidence is no longer 
excluded by direct, and even in criminal cases the corpus delicti may generally be established by 
either species, or, indeed, by the defendant's mere admissions out of Court”. 

The Supreme Court says that conspiracies are often hatched in secrecy; and that circumstantial 
evidence is generally available in such cases. The similarity of the cases in this group of seven cases 
is therefore is relevant and admissible. 

Best on “The Principles of The Law of Evidence." (9'** ed) in its Introduction (pp.4-5) said: 

6. "With regard to Intensity of persuatlon, the faculties of. the human mind arc comprehended In 
the genera, knowledge and judgment. 1. By "knowledge" strictly speaking, is meant an lactual 
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perception of the agreement or disagreement of any of our ideas; and it is only to such a perception 
that the term “certainty” is properly applicable. Knowledge is intuitive when this agreement or 
disagreement is perceived immediately, by comparision of the ideas themselves; demonstrative 
when it is perceived mediately, i.e, when it is deduced from a comparision each with interrening 
ideas which has a constant and immutable connection with them, as in the case of mathematical 
truths of which the mind has taken in the proofs, and lastly through the agency of our senses, we 
obtain a perception of the senses the existence of external objects, our knowledge is said to be 
sensitive. But knowledge and certainty are constantly used in a secondary sense, which it is 
important not to overlook; viz, as synonymous with settled belief or reasonable conviction; as 
when we say that such a one received stolen goods knowing them to have been stolen or that we 
are certain or morally certain, of the existence of such a fact etc," 

7, 2. “Judgment”, “the other faculty of the mind though inferior to knowledge in resjxjct of 
intensity of persualion, plays quite as important a part in human speculation and action, sind, as 
connected with jurisprudence, demands our attention even more. It is the faculty by which our 
minds take ideas to agree or disagree, facts or propositions to be true or false, by the aid of 
intervening ideas whose connection with them is either not constant and immutable, or is not 
perceived to be so.. The foundation of this is the probability or likelihood of that agreement or 
disagreement of the truth or falsehood, deduced or presumed from its conformity or repugnaincy to 
our knowledge, observation, and experience. Judgement is often based on the testimony vouching 
their observation or experience but this is clearly a branch of the former, as our belief in such cases 
rests on a presumption of the accuracy and veracity of the narrators." 

The observation, accuracy and veracity of the narrating witnesses are, therefore, important. 
However, when no less a person than the then Superintendent of Police Shri K.C. Deka has stated 
about political interference of the Executive police functioning, one has to be cautious on the 
appreciation of evidence. 

The following common characteristics of the first group of seven cases are also found in this 
case while answering its terms of reference so as to justify the same finding of a general plan of 
“Ulfocide”. that is, deliberate killing of ULFAs and their families and relatives, on their basis, 
namely ; 

1. That this killing involved an ULFA family, being that of the ULFA Shri Mahesh Naith who 
was also Adviser of MASS . 

2. Unlike in other cases, this kidnapping was done in the aflemoon, but the killing sometime 
thereafter, the exact time being still secret. 

3.. The assailants remained secret, having not being identified or recognised by anyone.. 

4. The weapon used in killing was a sophisticated firarms, a rifle, of prohibited bore as there 
was a vertical lacerated injury about 2 inches wide on the left side of the neck, destroying underlying 
curves completely .The entry and exit point could not be indicated as the entire muscle of the neck was 
blown off by the bullet., such injuries being generally found in police-military situations. 

5. The firearms being of prohibited bores, forensic examination of the empty bullet cases was 
deliberately avoided... 

6. The vehicles used were reportedly a Maruti Gypsy (or van ) and an Ambas.sador car of which 
particulars were not noted by Bhagirath and Nirmal Biswas, and those were .never seized or taken 
into custody. . 

7. There was no mention of police patrolling in the kidnapping and killing areas.. 
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That the anny was ubiquitous. There was lurking evidence of Police-SULFA nexus in the 
kidnapping and killing, some of the latter being constituted into an extra-constitutional authority 
and used as the executioners.the •modus operandii being to visit the family, ask member;* to 
persuade its Ul.FA member to surrender, failing jvhich, to send advance tean to locate and survey 
the house, then to send armed and sometimes masked persons to shoot /them dead or take tlicm 
away and kill them secretly and throw the bodies somewhere,. In this case the lifting was in the 
afternoon and killing elsewhere sometime later. 

9. There was general resentment and decry against the Unified Command Structure/ Chief 
Minister.. 

K). There was connivance of SULFA; and deliberate omission to make any SULFA an accused 
despite the fact that Bhagirath and Nirmal Biswas having been present at the time of lifting, and 
Nirmal Biswas having concealed himself for a long time after the incident... 

1 1 . The investigation did not commensurate with the seriousness of the crime perpetrated. No 
clues were said to have been found and, the case was relumed in F.R.(Final Report) prematurely in 
abuse of the ptocess of the criminal Cour..All Goalpara cases ended in premature F.R.s. 

12. That modem scientific methods of investigation, flngcr/foot prints, dog-squads were never 
used. 

13. No condolence message was sent from the then Govt, of Assam to the victim family. 

14. No ex -gratia/compensatory payment was made or offered by the then Govt, of Assam. in this 

case However an employment was provided to the widow Smti Kusum Bala Nath.. 

15 In this case death penalty has been imposed for “status offences," on MZahesh Nathi for 
being a member of ULFA. 

1 5 That in all the cases, including this case of Mahesh Nath, there had been remote- orc^stration 
of Ulfocid^rieath penalty having been imposed on the victims in this case for being member ol^LFA. . 

That from evidence of this case, as in all other cases, “remote- orchestration” of^Ulifocide" is 
deducible These common characteristics, along with evidence, prove.beyond reasonable doubt, remote- 
orchestration of “Ulfocide’Trom “Home”, through Police-SULFA nexus using some SULFAs as the 
striking arms or executioners. Thcauthorify must be held liable and be dealt with according to law.This 
case deserves re-investigation on revival. Case records will be sent back... 

This conclusion is based on evidence of each and every case and the similarities of the cases in 
almost all repecls, which could not have been so otherwise. The remote must have been at Home 
Ministry.. The pinpointing responsibility is on basis of identity in “B”Considering the evidence in 
this case in light of surrounding circumstances, particularly the patent Police-SULFA unholy nexus, 
the identity of the killers, may be confined to Shri Bhagirath Nath of Agia, Shri Nirmal Biswfis of 
Bapujinagar (the two persons with whom Mahesh Nath was last seen together), Shri Rinku 
Choudhury who had a while Ambassadorcar, the SULFAs of Dudhnoi and Krisnai SULFA camps 
at that time, along with few leading SULFAs of the then Bapujinagar SULFA camp of Goalpara, 

The accomplices may include all those who excited, instigated aided, abetted, helped or faciliUited, 
individually, or institutionally, in the kidnapping and killing of Shri Mahesh Nath as evident in. this 
case. 

(E) RecommeodatioDS to prevent recurreocc of such killings. 

With its limited knowledge, experience and wisdom, to prevent recurrence of such killings,, the 
Commission would like to make twofold recommendations, namely, (I) the immediate, and (2) the 
long term. 

(1 ) The immediate measure is, first to try to keep in abeyance, and then gradually dismantle the 
existing Unified Command structure, which is neither a statute nor a statutory order, but only an 
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arrangement agreed to by the Centre and the State Govt, regarding deployment and operation of the 
armed forces and other forces of the Union deployed by the Central Govt, “in aid of civil povver of 
the State of Assam, on request/ ^requisition by the State Govt. The Structure itself envisages its 
review after every threemonths, and there is no. limit to the review and may even envisage its 
dismantling. The parties concerned may agree to dismantle it in the same way they agreed to create 
it. The constitutional position as to deployment of the armed forces and other forces of the Union in 
a State has already been discussed in para 14 of “Part I. INTRODUCTORY." of this report and is 
referred to in this context. The deployment of the armed forces and other forces of the Uniort.in the 
State of Assam has been “In aid of the civil power of the State.”In case of the civil power of the 
State being sufficient enough to cope with its civil problems, ex hypothesi, there is no need of armed 
forces or other forces of the Union for the State.. The armed forces and other forces of the Union 
were deployed to cope with the internal disturbance thought to have been caused by the activities of 
the banned outfits disturbing the area leading to its declaration as a disturbed area under the 
Disturbed Areas Act. However, the distiirbance has to a great extent been under control. The: life in 
the State has become normal. The last Assembly election could be held without any distuirbance, 
thanks to the co-operation of the local banned outfits. ITiis may be an appropriate time for elTective 
talks with the local outfits to observe cease fire, first for a short period, say six months, and for 
gradually longer and longer periods, and for restoration of mormalcy and confinement of the armed 
forces and other forces of the Union to the barracks, and on continuation and assurance of noimalcy, 
ultimately withdraw, on an assurance of peace on the part of the banned outfits and ultimately 
lifting of their bans themselves. To achieve this, strenuous, but cordial, talks between the outfits, the 
State Government and the Central Govt would be necessary; and there is no reason why such talks 
should not succeed. in restoration of normalcy. Disturbance and insurgent activities invited the 
Unified Command Structure. It is in the hands of the people to assure that peace will be maintained 
and insurgent activities will be curbed and normalcy will be restored. If the public are serious; in this 
restoration of normalcy, there can be no earthly reason why such a situation cannot be brought 
about by mutual co-operation of the State and its people. No doubt the Union of India has the duty 
to protect the State from internal disturbance and external aggression under Article 355 of the 
Constitution of India. There has been no question of external aggression of Assam. Our internal 
disturbance is our own creation, and if we can ourselves solve that disrturbance there will be no 
need for central deployment in the matter. The centre also knows that every one in Asstun is a 
citizen of India and not a foreigner or alien.*.Modalities may be worked out in consultation and 
cooperation. among the Government, the political parties, student organizations, the outfits :and the 
general public. Restoration of normalcy will also effect economy.. Meanwhile, in the interest of 
peace and tranquility, there shoild be no witch hunting. Constututionally speaking, restorsition of 
normalcy is the terminus of internal disturbances and army deployment in the State. 

(2) The long term measures are meticulous observation of the provisions of the Constitution 
and the laws in carrying out each and every function of the government. All the departments of the 
Government must function faithfully in accordance with the mandatory provisions of the 
Constitution of India. In other words, the long term measures may include, in the long lun, the 
faithful obedience to, and implementation of, the Constitution and the laws of the countiry. The 
Centre-State relationship must also be in accordance with the mandates of the Constitution. 
Guidance of the famous Sarkaria Commission's report will be helpful in this regard. Maniusmriti 
said ( Buller) VIII, 351. "By killing an assassin the slayer incurs no guilt, (whether) he docs it in 
public or secretly; in that case, fury recoils upon fury." 386.'That king in whose town lives mo thief, 
no adulterer no defter, no man guilty of violence and no committer of assaults attains the w/orld of 
Sakra (Indra)‘‘;420. “A king who thus brings to a conclusion all the legal business enumerated 
above, and removes all sin, reaches the highest stale (of bliss)" Sukracharya’s DandanUi hi baaed 
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OD danda , meaning, punishment. Ancient 5ages said that without danda matsyanyaya will prevail 
and the strong will devour the week, even the sacred prasada of the yajna will be swoope<l at by 
crows. Danda keeps awake vvhen the country is asleep. All people have innate goodness in them, 
but some do not. In the abseiKe of punishment those will demoralize others in the society. The 
norms and laws of today arc not materially differentSecret killing amounts to denial of all the 
constitutional, legal and human rights to the killed, and violation of all these rights by the ki ller. If 
killing is by public authorities, it also means trampling over the oaths taken by them on assumption 
of public offices. The society need be protected from the people with such dangerous propensities. 
It is trite learning that every action has a reaction, fury generates fury and that brutalities girnerate 
more brutalities. Continuous disturbance of the even keel of the society and some excesses 
commited by some elements had to be checked by equally harsh measures, but that would not 
justify the lawfully established Government in abdicating its powers, duties and responsibilities to 
extra-Constitutional organs zeopardizing the legal. fundamental and human rights of the citizens of 
soverign, socialist and democratic Republic of India.. Those who are entrusted by the people to 
govern them, ought to be well versed with the provisions of the Constitution of India and the 
relevant laws.rules, and administrative instructions, and orders framed thereunder. They should be 
aware of the constitutional limitations as also the rights of the citizens of the State against their State 
itself Fundamental rights of citizens, including rights to life, liberty, freedoms, non-discrimination 
etc. must not be violated. They must never have propensity to kill the citizens they govern, secretly 
or openly. They must not harbour any kind of hatred or dislike on numerical, religious, communal, 
racial, ethnic, social, historical.or of any sort whatever. At the minimum they should be true to their 
oaths and be absolutely free from corruption in any form and manner.. While no training coui'se will 
be appropriate, considering their exalted position and prestige, periodical seminers, workshops, 
discussions on different aspects may be helpful in sharing and updating information, knowledge and 
experience. 

Regarding the SULFAs pinpointed, it may be appropriate to observe that because of the 
position in which the SULFAs found themselves, between the devil and the deep sea..their erstwhile 
colleagues having been deserted by their act of surrender, they deserved adequate peoteclion, but 
using their services as “guides, “spotters", trouble-shooters and collaborators in police functions 
could never be viewed as proper treatment meted out to the SULFAs, far less their being used as 
the striking arm or the men in charge of execution. Those who committed crimes vvill surely be 
brought to Justice, Let the others now be berefl of the hallowed positions, and give them faiir field 
and no favour, at least following the insolvency principle of allowing the declared insolvent to have 
a fresh start in life, flow the erstwhile affected people will adore or avoid them will be a different 
matter altogether. 

Insolvency principle is not applicable in criminal matters. 

So far as the Government wings, agencies, and authorities, both official and political, the 
principle of “respomdent superior” will surely apply; and for all the lapses and misdeeds: at the 
lower levels, higher levels authorities also shall be held liable and be subjected to proper 
punishments. So far as political and minister level authorities are concerned, the principle of 
collective resplonsibility may apply to all those who were forming Govtmment in the State at the 
relevant period. This principle of collective responsibility will find them out wherever they happen 
to be, during the period following the violation of Constitutional and legal rights of the affected 
citizens whose fundamental and other legal and human rights were violated during their own 
governance. But even here the insolvency principle should be followed and the political [persons 
also be given fair field and no favoue in the ensuing political process of the State. Let then; be no 
witch hunting of any sort. How the same affected people will accept or reject them will, of course, 
be an entirely different matter.lnsoivcncy principle docs not apply in the criminal field. 
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(F) Any other matter related or relevant to the inquiry 

Under this the Commission would like to deal with the question of compensation, ex gratcia, or on 
some reasonable basis. We are all piroud to claim that our State is a welfare State. In case of any mishap 
or calamity befalling any one or more of our citizens or families, the welfare State considers it »o its duty 
to offer rescue and relief to the affected persons and families, as the case may be. It is more so when the 
sufferer has reasons to feel that the State itself was the irrunediate or even remote cause of the misery. The 
rendering of rescue, relief and recompense does not in any way amount to any fault on the p>art of the 
State. It is really praiseworthy of the Chief Ministers of the States to have instantly announced such 
reliefs and rehabilitation packages, and offer in appropriate cases employments to the surviving eligible 
members of the families, inasmuch as sometimes the very bread earning patriarch is lost to the family. 
Even the Legislature has now provided for payment of suitable “no-fault liability” irrespective of the 
claim for fault liability. In the instant case the bread earning patriarch of the family has been shot dead 
under the circumstances discussed in the case. The public prosecution may result in punishment of the 
culprit, but that itself will bring no financial and livelihor^ replenishment of the loss suffered by the 
survivors, including the monor children of the bereaved family. In this case the widow Smti Kusum Bala 
Nath had to feed and bring up six children after death of Mahesh Nath. The Commission, as submitted by 
the learned senior counsel for the Commission and the learned Senior Government Advocate, A ssam, and 
for the ends of distributive justice, doth hereby direct the Stale Government of Assam to pay to the widow 
of the victim Smti Kusum Bala Nath, for the benefit of the family, a sum of Rs.5,00.000(Rtiipecs five 
lakhs) only forthwith. More than seven years have already elapsed, and it brooks no fttrthenJela’y. 


( 11 ) 

SHRI DHANESWAR & SMTI SUSHILA RABHA KILLING CASE 
(Raagjuli P.S. Case No J/99 ) 

(Date of occurrence. 9.3.99.). 

B> this Commission's order dated 3.4.2006, by virtue of the authority conferred on it by the 
Government of Assam’s Notification No.PLA.33 1/2005/2 dated 3"* Seplcmter 2005, in continuation of 
the earlier Notification No.PLA 331/2005/1 dated 22.8.2995, after hearing the applicant and the learned 
Senior Counxl for the Commission and the learned Senior Govt. Advocate, Assam, and in the: interest 
of justice, it has taken up this case for inquiry. 

By virtue of the aforesaid Notifications the Commiaain is to inquire into, in each case, the following 
terms of reference, and any other matters with recommendations, if any, namely: 

“(a) CircumstaiKcs , in each case, leading to the killing of its victim(s). 

(b) Identity of the killerfs) and accomplicefs), if any. 

( c) To find out whether there was any conspiracy in targeting the victim(s) and the motive behind 
such killing(s). 

(d ) Pinpoint respon.sihility on persons who were involved directly or indirectly in the commission of 
such killing(s) 

( c )To make recommendations to prevent recurrence of such killing(s) 
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( f ) Any other m^er related to or relevant to the purpose of this inquiry.” 

These tenns are discussed below. 

“(A) Circumstances leading to-kilUng of Dhaneswar Rabha & Sushila Rabba. 

On 9,3.99 at 7.45 A.M. Shri Gudhir Bantho, son of Late Parimal Rabha of Belpara lodlged an 
Ejahar at the Rangjuli Police Station to the effect that the same day at about 2 A.M. some unknown 
assailants came to his elder brother Dhaneswar Rabha's Belpara village house and shot him and his 
wife Sushila Rabha dead and left. As P.W. 1 Gudhir Bantho, younger of Dhaneswar Rabvha, later said 
that on the night of 9.3.99 while sleeping at his Belpara village house there was a Sraddha ceremony in 
a neighbouring bouse at night which his elder brother Shri Dhaneswar Rabha and his wife Smti Sushila 
Rabha and their two sons also attended. While Dhaneswar and Sushila returned home, at about 12 
midrught, their two sons slept in another brother’s house. Gudhir's house was about 15 metres away 
from that of his elder brother Dhaneswar. At about 12 midnight Gudhir and his elder brother Dhsmeswar 
and his wife Sushila were sleeping in their respective houses, He (Gudhir)was awakened by dog’s 
barking sounds, and he thought that army or police might have come to Dhaneswar’s house, as they 
very often usede to come. But a little thereafter, in slumber he heard someone calling” O Uncle O 
Uncle” followed by very powerful and continuous firing sounds, so violent that his own house was also 
rocked. Then he heard his elder brother shouting hoi hai marili marili.{ hai hai killed, killed) ond a 
second later he heard his sister-in-law also saying karili baba" (What have you done. Baba) 
Thereafter also he heard sounds of three firing shots. Gudhir and his wife came out of their houise up to 
the plum tree but then in moonlight saw some men who could be the assailants, coming that way and 
his wife pulled Gudhir back inside their house in fear. By about 4 A.M. they mustering courage 
proceeded to Dhaneswar’s house and found him lying dead, still holding a lantern, in pool of blood and 
saw bullet injuries on his head and chest. Searching for their sister-in-law Sushila, they found her dead 
body V* metres away from that of Dhaneswar.towards the cowshed, also in pool of blood. 

P.W. 3. Dr. Buddheswar Mazumdar found the following injuries on the dead body of Smti Sushila 
Rabha in post-murten examination. 

(a) A clean incised wound in front of left lower abdomen exposing loops of intestine; (b) A.n entry 
wound circular 2 cm in diameter on the back of right chest , 3 inch lateral to midlinc at level of 8**' 
thoracic spine;, (c) An exit wound, oval with irregular margin on right exila muscles, subcutaneous fat 
coming out through the wound 3 cm x 2.5 cm; (d) An entry wound 2 cm x 2 cm round, msugin iis 
blackened, on inner aspect of middle of right* arm; and (e) An exit wound on lateral aspect of middle 
part of right arm. with multiple fracture of right humerus. All ihjuries were antemortem and death was 
caused by shock and haemorrhage due to bullet injuries and sharp cutting injury.. 

On the dead body of Dhaneswar Rabha following injuries were found, (a) A clear incised wound over 
right little finger in the middle, (b) One oval ((1.5 cm x 2 cm) in size entry wound in front of albdomcn 
over the right sub-costal margin in midline, the surrounding skin is black, margin is smooth (c) An exit 
wound over back of chest at level of lumber 2"^ vertebrae in midline (3.5 cm x 4 cm) portion of 
subcutaneous tissue, fat coming out through the wound, and (d) A sharp incised cut wound over back 
of chest in the inter scapular region (2" x 1”) underlying subcutaneous tissue arc cu.. Death was due to 
shock and haemorrhage caused by all the above antemortem firing and homicidal cut cut injuries... 

(B) Th« identity of the killerv of Dhaneswar & Sushila, and their accomplices, if any 

The killings of Shri Dhaneswar Rabha & Sushila Rabha were secret not as to time and manner of 
killing, but as to identity of the killers and theiraccomplices. if any. It is a developed principle of law 
that accomplishes arc the parties lo the crime. On the basis of degrees of complicity to the crime, 
accomplices arc divided into perpetrators and accessories. An accessory is oik: who excites or helps the 
commission of a crime by the perpetrator. Perpetrator is exclusively the person who in law performs the 
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crimc.More precnsely, the perpetrator is the person who.being directly struck at by the criminal 
prohibition, offends against it with the necessary mens rea or negligence. Thus, accomplices include, 
while accessories exclude the perpetrator of the crime. However, often they are used as synonymous. 

The identity of the killers and their accomplices,’ if any, has to be based on evidence. From the words 
uttered by Dhaneswar and Sushila Rabha before they were killed, as stated by P.W. 1 , the formtir saying 
"hat hai marili, marili” that is. “ hai hai you Jfcilled, you killed” and by Sushila “ ki karili ftoftrt'TBaba, 
what have you done) may indicate that the killers were Assamese speaking. Sushi la's “Baba may also 
mean that the killer was known to her. Both the deceased appeared to have addressed those words to the 
respective killers. This is of course an inference, as no witness was asked this questiorL P.W. 1 Gudhir 
Bantho said that Army and Police people used to come to Dhaneswar’s house, mostly at night. This 
raises a suspicion as to whether the killers were some such persons. 

P.W. 2. Shri Rahit Rabha, a teacher in Goalpara Suteipaia L.P. school, and a journalist, sending 
reports to the Assamese daily “Pralidin”, published from Guwahati, stated that there waii regular 
checking of the vehicles on the road near Rangjuli I.B. But surprisingly, on that night them was no 
checking there. .From that the witness believed that the Government was involved in the killing of 
Dhaneswar Rabha and his wife.He further stated that whenever such secret killings took pilace and 
ejahars was to be lodged, the 0,C. s of the Police stations were invariably absent, and that this also led 
to their being already aware of the respective incidents. Shri Rahit Rabha also said that he ivrote the 
Ejahar on request of Gudhir Bantho who signed it in his presence; and he accompanied Etantho to 
Rangjuli Police station to lodge it. He deposes that, though he was an eye witness, he collected some 
information from “Pratidin", but had not brought the newspaper copy. His statement was: “On that 
fateful night of 9.3.99 2 or 3 Maruti vans and Zypsys were parked on the road leading to Belpara 
village at a distance of about ISO metres from the house of Shri Dhaneswar Rabha. The vehicles were 
parked in front of the house of Koren Rabha and%aidcrcswar Rabha This Keren is one of the younger 
brothers of Dhaneswar Rabha The killers ran towards the vehicles after the incident. Berore boarding at 
the vehicles they fired at random may be for scaring away the people However, one gf the assailants 
was left behind and (he) ran through the compound of Sankreswar Rabha He ran over a bucket rest near 
an underwell. This was seen by Anima Rabha, but out of fear nobody intercepted him and the man 
escaped. There was a paddy field. Immediately next to the compound of Sankeswar Rabha It was 
presumed that the man escaped through the field and there arc some bushes in the field and die people 
believed that the escapee took shelter under one of these bushes. .In those days by the term “Gupta 
Ghatak", people held some sulfamen who were, namely, Roosvelt Rabha, Bimal Rabha and Rinku 
Choudhur> .. In the morning one Ajoy Rabha came by the house of Bimal Rabha the sulfam^m. Bimal 
Rabha was a married man and he heard the weeping of a woman who was errying “where her husband 
(Bimal Rabja) had gone”. Then a red Maruti van .belonging to Bimal Rabha came out of his house and 
mo\ed fast iowards Rangjuli. Another man saw that Maruti van stopping near the P.W.D. I.B. at 
Rangjuli and one man was seen boarding that Maruti van haslilly.. To his knowledge Roosvelt Rabha 
and Bimal Rabha are still alive, and that Bimal Rabha was involved in this incident. As the said red 
Maruti vehicle retimed to Amjonga from Rangjuli., the witness thought that the the left- behind 
escapee was none else than Bimal Rabha and that is why his car was taken out to rescue him and take 
him back home, as the cry was heard from the house of Bimal Rabha, This witness was Ihioroughly 
cross-examined but the statements were not shaken or rendered doubtful. The witness personally knew 
Roosvelt Rabha, Bimal Rabha and Rinku Choudhury, all SULFAs moving together in Maruti Gyp.sys 
Maruti vans and also cars.. Bimal Rabha had a Maruti van The Maruti Gypsy and the Maruti van used 
by them did not display registration numbers. They were very often seen in the Hollywood Hotel at 
Habib Market. Goalpara. 
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Pursuant to a notice under section 8 B of the Act Shri Bimal Rabha examined himself and was 
cross exan^ed and was permitted to cross-examine Ruhit Rabha later, on 24.11.2006 at 
Goalpara.. Bimal Rabha in an application took the plea of mistaken identification saying that his name 
was Bimal Prasad Rabha and not Bimal Rabha. However the service report showed that his elder 
brother received the notice bt that name as he was reported to have been staying in Guwahati engaged 
in business. Hence the plea was rejected, His prayer for time was also rejected owing to paucity of 
time. In cxamination-in-chief Bimal Rabha stated that he did not know Shri Rahit Rabha who made the 
allegation and that what were alleged against him were imaginary and concocted; that he did not 
knowanything about the incident and that he has married and has two elder brothers were employed, 
while his younger brother is not employed. .Cross-rxainincd he said, inter alia, that he knew the Belpara 
village which was about 16 k.m. from his Amjonga \ illage house; that he never visited Belpara village 
that he came to know about the Dhameswar and Sushila Rabha killing case from discussion among his 
Amjonga villagers; that he heard some people talking that Dhaneswar and Sushila's son Manoj was an 
ULFA; but he did not hear the name Dristi Rajkhowa, and that there was no other person in Amjonga , 
Belpara and other villages or among the ULFAs and the SYLFAs, so that he was the only jjerson to 
have been referrred to as Bimal Rabha. 

Shri Bimal Rabha also stated that he was married and that his wife stayed with hin at Dudhboi 
where his first son was bom in 1 997 and his second son was bom in the year 2000 at his father-in-law.s 
place at Kahilipara, and he later added, that his wife was there in 1999. He has been engaged in coal 
business since 2001 in Guwahati Beltola, but not as member of any syndicate of SULFAs, and he 
knew that there was coal business at Goalpara. also, but did not know whether it was run by SULFA 
syndicate; that he did not own any vehicle till about three months back when he purchased one 
“Scorpion” vehicle.; that he did not know whether any one from Amjonga village owned any Maruti 
Van around the year 1998/99; that Amjonga was about 6 k.m.s from Dudhnoi; and that his bicycles 
repair and sale shop was about half k .m from Dudhnoi P.S.. He knew Shri Rusevelt Rabha as Ruscvelt 
used to come to Amjonga village.. 

To a question whether he was never in the ULFA. Bimal Rabha replied that he was in the ULFA, 
since after his passing of the High School Leaving Cerificate F.xamination; that his alias was Suruj 
Bora, he was in the cadre of ULFA. he did not take any arms training;, and that he surrendered before 
the D.C. Goalpara in 1993 and received a sum of Rs. 2,00,000 (Rupees two lakhs as business loan 
which he has not so far repaid. Bimal Rabha also said that he has been engaged in business since 1996, 
presently he is in coal business at Guwahati where he is staying. He passed Higher Secondary 
Examination 

Bimal Rabha, in reply, said that he did not feel any uneasiness after surrender from the ULFA and that 
he never received any threat from the ULFA. There was no request from the Army or police to him to 
pursuade ULFAs to give up violene and return to the main stream. He denied the suggestion that he was 
in fact involved in the killings of Dhaneswar and Sushila but deliberateky suppressed the truth, 

Bimal Rabha said than he did not know whether there was a SULFA camp near Bapuji Nagar in 
Goalpara Town and who were the SULFAs staying therein. He did nok' know anything about 
Dhaneswar and Sushila Rabha killing case , and did not remember the names of persons from whose 
conversation he learnt about the incident. He denied the suggeations that he was deliberately concealing 
the luth from the Commission; and that he did not know if the killings were State-orchestrated using the 
concerned SULFAs. including himself, as the striking arms or executioners.. 

Bimal Rabha knew Ru.svelt Rabha who used to come to Dudhnoi, but had no occasion to talk to him. 
Me joined the 1 LFA in 1‘J88 and surrendered in 1993 His function was fixing of banners and posters in 
suitable places. On surrender Govt, gave him Rs. 2,00,000 as loan, which he has not repzaid eis yet. Me 
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said that the allegations against him were imaginaary and concocted. Mr Jayanla Deka, the learned 
counsel for Bimal Rabha argued the case of Bimal Rabha, but could not cause any dent on the 
allegation. Neither Bimal Rabha nor his learned counsel was present on the notified date for cross- 
examiruUion of Rahit Rabha who was present for the purpose. Even then his counsel was heard by the 
Commission.. 

N..W. I Shn Prabhat Bora, I.O. said that he examined Shri Gudhir Rabha and Ruhit Rabha, 
irunates, but they could not give any clue He then proceeded to Sutarpara village and examined some 
inmates of houses who also could not give any clue. After the S.P gave him some verbal instructions and 
a supervisory note, he went to Belpara again and examined six witnesses One Smti Anima Rabha told 
that she heard sound of vehicles and the assailants “ and then she heard three muffled firing sounds.*’ 
On 14.3.99 he proceeded to .Thakuriapara village, about 3 miles away, suspiecting one Dhana Kachari 
but on examination no clue was found. He also went to Garopara village and examined one Dhana 
kachari and Bhupen Kachari and Roma Boro, but yet no clue found. He examined one Dilip Bora of 
Gorpara village, as his name was in the air, but with no positive result. He even went to Darranggiri 
bazaar and examined some persons and searched houses, but still without clue. He was transferred out 
and he handed over charge on 20.1.2000. From his efforts it appeared that he perhaps, believed the 
assailants to have been local Assamese speaking tribals of the arca.But look, he also wholly forgot the 
case of SULFAs of the SULFA Rehabilitation camp at Goalpara which was, by car,not very far off... 

In cross-examination by Shri P.K Musahari Shri Bora said that Gudhir's house and Dhaneswar's 
would be 20/25 metres apart;.and (hat both were cutcha houses. He also disclosed that while being 
examined u/s. 161 Cr.P.C. Gudhir Bantho told him that Dhaneswar’s son was in the ULFA. This was 
significant for the I.O. never analysed the problem of clue on its basis, though he was aware of this line 
of cases of killing relatives of ULFA members, and that he even knew that Manoj Rabha's alias in 
ULFA was Dristi Rajkhowa. He also said that he knew about Manoj Rabha as ULFA as his iiame was 
in police records and that he (Manoj Rabha) was wanted in cormection with a number of cases The fact 
of the 1.0 never having applied the SULFA hypothesis as in other cases of the line, showed that the 
I.O*s investigation was a mere eye- wash; and that ho even knew who were the culprits in this case. 
This was also indicative of unholy police-SULFA nexus so that The image of SULFA never occurred 
to the l.O.s in this line of cases. It was not known whether or not (his factor was or was not in the minds 
of the higher officers also during supervision of investigation. There is no indication in the C:ise Diary . 
However, when Manoj Rabha’s name was in the records maintained by police, and when he was 
wanted in several cases, in all probability, it was in the minds of higher offleers also. There was 
instruction to nab him, but there was none for persuading him to return to peace talks. The I.O. did not 
know SULFA boysof nrighbouring areas. The Police station did not maintain any list of SULFAs, but 
the attached S,B, did. The I.O. visited Manoj Rabha’s house 6/7 times before the incidenl.and told his 
father that long enough time had elapsed and that he should persuade Manoj to surrender. I.O. also 
admitted that Dhaneswar was told that should they fail to persuade Manoj to surrender, the 
consequences for the family would not be good. It is also in evidence that the O.C. of Rangjuli P.S. also 
visited the house of Dhaneswar and sometimes with outsiders, and similarly suggested and cautioned 
Dhaneswar and his family. The I.O. also knew of similar recent cases in the State and killing of 
members of ULFA families.. He was also aware that there was some conflict between the ULFAs and 
the SULFAs. On bassis of those facts, he was asked; 

Q. Were you aware of such killings of ULFA family members also took place in the district of Goalpara? 
A. I did not know otherwise, but I read in newspapers. 
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Q. Did any suspicion or idea come to your mind that the killing could have been the handiwork of some 
SULFAs? 

A. That idea did not come to my nrrind. 

Q. Was there any precise reason for that idea having not occurred to you at the appropriate lime? 

A.Therc was no specific reason. 

Q Did you interrogate any SULFA person in course of your investigation of this case? 

A. No. no SULFA person was examined. 

Q. 1 put it to you that you knew that this killing was done by SULFAs being in unholy nexus with the 
police and that you had instructions from your superiors not to investigate or involve any SULFA with 
the incident and that is why you deliberately did not do it and you have suppressed the truth to this 
Commission. 

A. It is not correct. 

One interpretation might be that the killing was not for SULFAs themselves, but for the State’s 
policy, to be executed by the Police, and hence SULFAs were not the killers but only instruments for 
the killers, and that is why the unholy nexus between the two.. 

N.W.2. Shri Abdus Sattar Paiamanik, who was the next I.O, received the case diary on 1.2.2000, 
and following up the Supervisory note visited the place of occurrence on 15.3.2000 and discussed with 
sources and engaged new sources on IS.S.2000, but no clue was available. Discussed with newly 
engaged sources on IS. 1. 200 1 and discussed with it on 15.4.2001 and yet not having any clue, he opted 
for awaiting direction from higher authority. On 18.3.2001 he received the approval oeder of returning 
the case in F.R.(Final Report) and prepared the Final Report, being F.R. 5/21 dated 18.3.2001 and 
submitted to the Learned CJ.M., Goalpara who, after notice to complainant, accepted the same 
on .6.2001.. 

The final position was that no clue at all was found; and the vehicles used also coiild not be 
located and F.R.(Final Report) was submitted, on 18.3.2001 

I.O. Shri Bora recovered and seized 5 No.s of empty cartridges but he did not send those for 
forcnsic/b 2 dlistic examination. 

Shri Deepak Kumar, I.P.S. the then S.O. of Goalpa/a district, deposed that Army was not deployed in 
Goalpara district, but the Unified Command Structure was applied to that district; and that he, as the 
Army and CRPF did, attended the meetings of the District Level Co-ordination Committee of the 
Unified Command Structure in his district and the scheme was to hold one meeting every month.. 

( In Dinesh Cb. Rai Killing Case, Goalpara P.S. case No. 231/99, we find the following: 

In cross-examination by Dr. Y.K.Phukan, ,Mr. Kumar said that he attended all the meetings of Deputy 
Commissioners and S.P.s of the districts organized by the then Chief Minister Shri P.K. Mahanta 
apparently to discuss law and order problem, but he did not remember how many times, ..and that 
without seeing the minutes he could not say whether there were discussions about the killing of 
mamfwm ofllLFA fumiliM- ar pronfvmm or investigaiJun suiuit of suen cases. He also said tihat In the 
meetings of high police officers organized by the DGP the question of investigation status of cases 
involving killings of members of ULFA families inquired into or discussed, the reply was that in such 
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type of meetings, the In-Charge of CID, Police Headquaeter discuss about the progress or investigation 
failures, if any. Mr Kumar also answered that while he was S.P. Goalpara. the IGP(Operations) was 
Shri G.M. Srivastava, and he attended all the meetings called by the then Chief Minister Shn Prafulla 
Kumar Mahanta, and also all the meetings called. by the then DGP, Assam.; and that Shri Siivastava 
used to advise them “ to control the situation in a better way”) 

The question arises as to whether what has been seen in the series of Goalpara cases, namely, secret 
killing, failure to find any clue, despite the inmates of the victim family suggesting clues, and piremature 
submission of F.R (Final Report, can be understood to have been the “better way” to control the 
situation.? 

Being asked as to whether the investigation in this case was carried on intelligently, vigorously and 
properly, Mr. Kumar replied that he expected his fellow officers to do so; and that a case ending in F.R. 
did not mean that the case was closed, and the case might be re-opened and re-investigated. Replying to 
a suggestion that the police knew who w'cre the culprits, but deliberately did not pursue to nab them 
under the influence of higher ups with ulterior motive known to them, the S.P. replied that it was not 
correct as “the police only followed the rules and law laid down by the Constitution”. To the suggestion 
that in all the cases of killings of members of the families of ULFA Chairman Shri Arabinda Rajkhowa, 
Cultural Secretary Shri Mithinga Daimary, the Foreign Secretary Shri Sacha Choudhury, the S.P. 
replied:”it is true that series of cases took place in Assam and it was investigated properly as per law, 
especially in the case during his time in Goalpara, but it was not correct that the police were involved 
in the cases with the SULFAs as no clue established in this connection. Moreover, they join police to 
safeguard the people in society and they are bound by law and no questionarises about the nexus with 
anti-social elements.” What have been said by Mr.Kumar might have been the ideal position, but the 
actual ground realities, as have been revealed in the cases under inquiry, prove just the opposite and are 
so horrible as to confirm just what have been suggested to the witness.This indicates lack of knowledge 
of prevailing fealities by appropriate authorities in the Department in the district.. 

On the basis of the evidence, it is reasonable to believe the statement of Rahit Rabha as regards 
Shri Bimal Rabha having been one of the assailants, firstly, it is not likely for Rahit Rabha to concoct 
the story of Bimal Rabha having been left behind under those circumstances from one’s pure 
imagination. The statement is studded with vivid details as to how Bimal ran, trampled over a bucket 
near a well, ram through fields and forests , concealed in a bush, how his wife wailed, how the red 
Maruti aurived and Bimal got into it, and ho'w the red Maruti sped away towards Ranfjuli, The 
following information from Bimal Rabha would fit into the story, Bimal Rabha on date of ocxurrence 
(9.3.99)was married and his wife was with him. He did not say that on the date of occurrence his wife 
was not staying with him or that she wax in herf father’s place for the whole of year 1999. His second 
son was bom in 2000, the exact date not stated. The different stages of his escape could not have been 
imaginary and concocted in a tribal rural society of Belpara, as it is realistic in the rural surroundings. 
The .deliberate suppression of the truth by Bimal Rabha is clear. 

On prayer of the learned counsel for Bimal Rabha, he was allowed an opportunity to cross-examine 
Rahit Rabha on 25.1 1.2006 at Goalpara, but on that date while Rahit Rabha appeared for being cross- 
examined, neither Shri Bimal Rabha nor his learned counsel appeared before the Commission on that 
date.though the date was fixed in presence and with the consent of Shri Bimal abha aand his learned 
counsel. There was, thus, no violation of the principle of natural justice Even so, the learned counsel 
was heard, but there was no dent on the allegations and the left-behind story.. 

In the matter of pinpointing responsibility, it is to be noted that the crimes may not always be 
taken to have been committed by some persons belonging to the locality, the police station area or 
even of that district. With the phenomenal increase in facilities for quick mobility it may be more 
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likely by distant people. In course of investigation of the Goalpara district cases, it was learnt from 
the S.P . himself that there has been a SULFA rehabilitation camp at Bapujinagar in Goalpara Town 
with about 56 SULFA uimates and there was no roll call to ensure constant presence of them inthe 
camp and some of them were also allowed to sta.y at their respective homes. There was aliso one 
small SULFA camp at Dudhnoi at the residence of SULFA leader Shri Rusvclt Rabha, and another 
small camp at Knsnai. There ixs no report about Rangjuli in this regard. It was further learnt from 
evidence that Shn Rinku Chowdhury of Dudhnoi has an Ambassador car and he used it. It wjas also 
in evidence in Smii Ruma Brahma'd case that the SULFAs of Dudhnoi camp used a white Maruti 
van. .It was also learnt in Smti Ruma Brahma's case that Shri Rinku Chaudhury of Dudhnoi had a 
white Ambassador car, and the SULFAs of Dudhnoi camp used a Maruti van. .From the factS' of the 
Goalpara cases it appears that the killers need not necessarily be of the place or police stationi of the 
crime.The white Ambassador, the white Maruti Gypsy and the White Maruti van have been more or 
less common vehicles; and those have always been nomberfless or “A.F.”s. (Applied for) Bimal 
Rabha's red Maruti has added co;our to the series.. 

The white Maruti Gypsys, commonly associated with the Police, have been reportedly used in secret 
killings. The question of availability of the prohibited bore weapons used by the secret killers is 
another problem,. The police explanation has been that those are available with the extremists, but 
in no case it has been shown which were those extremists. This confusing scenario has to bf; home 
in mind in determining identity og killers along with the evidence of a case for deciding l^eyond 
reasonable doubt. The investigatio has not been found to be up to date in this regard. 

Shri Bimal Rabha's cycle repairing shop was about 6 kmms from Dudhnoi. He did not know 
about the Bapukinagarcamp, but he knew Shri Ruseve;t Rabha who belonged to Dudhnoi. Shri 
Rinku Chowdhury wis Rusevelt Rabha’s brother-in-law. The vehicles afterthe killing came towards 
Rangjuli wherefrom the red Maruti car of Bimal Rabha came for his rescue and whereto it returned. 
The other vehicles must have returned that way. So it could be more reasonable to confine the 
identity of the killers in this case to the SULFAs of Rangjuli Dudhnoi side with Shri Bimal Rabha 
as one of the assailants. 

The accomplices will be all those who cither singly or institutionally aided , abetted, instigated, 
facilitated and helped the killers including the police-SULFA nexus. .It was also learnt in Smti 
Ruma Brahma's case that Shri Rinku Chaudhury of Dudhnoi had an Ambassador car, aind the 
SULFAs of Dudhnoi camp used a Maruti van. In this case there was some discrepancy as to 
whether the second vehicle was a van or a Gypsy. While the first information mentioned of Gypsy, 
Bhagirath and Nirmal mentioned van.. From the facts of the Goalpara cases it appears that the killers 
need not necessarily be of the place or police station of the crime.of the crime.The white 
Ambassador, the white Maruti Gypsy and the White Maruti van have been mor or less common 
vehicles; and those have always been nomberfless or ‘'A.F."s. (Applied for). 

This case was one of its kind in Goalpara district and the contours of criminality are 
now prominent. However, from its modus operondi and it having involved an ULFA family, the 
Police-SULFA nexus was identifiable, though the individual perpetrators may not have been from 
Goalpara area itself, An almost permanent SULFA camp at Goalpara Town accommodated a 
num^r of SULFA leaders. There was evidence in another case that there were smaller SULFA 
camps under Dudhnoi P.S. in the house of Rusvelt Rabha, and at Krisnai outpost.. These have been 
emerging as important factors to be considered in this type of cases. The SULFAs of Dudhnoi 
camp arc suspected to be the perpetrators in this case. All Govt, agencies like the Police in unholy 
nexus and collaborators with the SULFAs will be the accomplices. Dhaneswar and Sushila Rabhos 
I 'LFA son known as Dristi Ritjkhnwa is an important to be conaidened in ao far aa ulfocidcra arc 
concerned. That may put the Ulfociders in a suspicious comer, and concomitant suspicion against 
those who were at their command and arrangement.. 
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On the basis of the above evidence, the killers’ identity is restricted to Binal Rabha and his 
SUL(*aasswiates as perpetrators as an instrument of State policy, in unholy nexus with the Police 
of Rangjuli. Their accomplices are all those who executed the policy of ‘Ulfocide’, that is, 
deliberate killing of ULFAs, the members of their families and relatives, aided, abetted, assiste<d, or 
facilitated the killings, namely, the involved Govt department and Rangjuli police administration. 

( C) Whether there was conspiracy in killing of Dhaneswar & Sushila Rabha and the motive 
behind the killings. 

This term is replied in two parts, namely, conspiracy in targeting, and motive behind the killing.. 

I.Conspiracy.in targeting the victim. Conspiracy, in the context of the instant inquir,will mean 
criminal conspiracy which is defined in Section 126A of IPC as follows:. 

“when two or more persons agree to do or cause to be done .- 
‘(1) An illegal Act, or 

(2) An act which is not illegal by illegal means , such an agreement is designated a criminal conspiracy: 
Provided that no agreement except an agreement to commit an offence shall amount to a criminal 
conspiracy unless some act besides the agreement is done by one or more parties to such agreement in 
pursuance thereof. 

Expiation.* It is immaterial whether the material Act is the ultimate object of such agreement or is 
merely incidental to that object.. 

Abetment of a thing. As defined in Section 107 of the Indian Penal Code (IPC) 

“ A person abets the doing of a thing . who- 
First- instigates any person to do that thing; or 

Secondly- engages with one or more other person or person or persons in any conspiracy for the doing 
of that thing.if on act or illegal omission takes place in pursuance of that conspiracy , and in order to 
the doing of that thing ; or 

Thirdly, institutionally aids, by any act or illegal omission, the doing of that thing. 

Expiation -l.A person who, by wilful misrepresentation, or by wilful concealment of a material fact 
which he is bound to disclose, voluntarily causes or procures.or attempts to cause or procure, a thing to 

be done, is said to instigate the doing of that thing.; or (Illustration omitted) 

Expiation -2 Whoever either prior to or at the ihe time of commission of an act, docs anything in order 
to facilitate the commission of that act, and thereby facilitates the commission thereof, is said to aid the 
doing of that act”. 

The law and jurisprudence of conspiracy haS been discussed in para 10 of the Introductory part of 
the earlier report; the same is referred to.. .The question whether there was any conspiracy or not in the 
killing of Shri Dhaneswar Rabha and his wife Smti Sushila Rabha has to be decided on the basis of the 
law, and facts in evidence on record. In case the answer is in the affirmative, then also the question will 
be as to who were the conspirators?. It is in evidence that Shri Dhaneswar Rabha and Smti Sushilai 
Rabha were requested by various agencies to persuade thheir son Manoj Rabha @ Dristi R.ajkhowa 
who has been in the ULFA, and they were forewarned by the army, and police that if Manoj Raabha 
could not be persuaded, by them, to join the peace talks and bring peace, the consequences w^ould not 
be good for the family, and several persons .participated in the act of actual killing on the fatelful night, 
there can be no other answer than that there was criminal conspiracy in the killing of Dhaneswar and 
Sushila Rabha may, therefore, be indicative of the forwarners having been a part of the conspiracy . 

Th» «hon Chief Miniaier hlmaotf odmliictl to have caused appuoJs to be published by social organl 
social and literary organisations appealing to ULFAs to give up violence and come to the peace process 
and the same was done by State agencies throughout the State, and some were also forwamed that 
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consequences of failure would not be good for them. Therefore, there was no denial of this having; been 
aa State policy to be executed by the police, and tactically through some SULFAs.This means that the 
SULFA emerged as an extra*constitutional authority, like the political police force maintained secretly 
by some distatorships. In case the "SULFA were such a body of persons and were used by police either 
as an auxiliary, or as the striking arm, they would also be part of the conspiracy. . We have allready 
discussed that as conspiracies are often hatched in srcrccy, these circumstantial cvidetKC will be 
relevant and admissible. In the killing of Dhaneswar and Sushila there were definitely more than teo 
persons m the act of shooting.them down, but there was also a course of conduct involving the deciders 
of the course of action culminating in the killings.. Considering the facts of this case in light of 
definition of conspiracy, it can surely be held that there was a long drawn course of action amounting to 
conspiracy. The manner of planning and execution of the act of killings show that there must also have 
been some authoritative assurance of safety to the killers after the act was completed. Therefore, there 
no clue found and the F.R. hastily submitted. It is accordingly held that there was conspiracy in the 
killings.in this case... 

II. Motive Behind Killings.. The.Motive. behind the killing may be analysed as direct or 
immediate; and the ultimate. Regarding the ultimate motive, there is evidence of Dhaneswar and 
Sushila's son Manoj Rabha @ Dristi Rajkhowa having been in the ULFA, and hence it is an ULFA 
related case.and the motive behind the killing is explainable as perpetuation of A.G.P. rule by 
getting rid of the ULFAs, their family memvers and their relatives, by elemination and 
denoralisation.Thc fact that there was a request made to the literary organizations and Sahitya 
Sabhas of the State to persuade the ULFAs to surrender is in deposition of the then Chief Minister 
Mahanta.in another case.Therc is evidence of the Armymcnm )9l9cemen and others having visited 
the family house and first advising to recall Naboj from ULFA and later forewarning that the 
consequences of the failure to do so would be serious, A course of conduct by dilTerent agencies 
towards similar persuatuin and the forewarning that in case of failure to effect surreruler 
consequences would not be good for the family, and thereafter finally culminating in their killing 
support such a corKlusion. Contemporary similar killingsbrought in evidence of this case also 
showed that it was the consistent pattern to follow. One may question why, in face of ilhc 
constitutional and legal right for every citizen to freedom of thought and belief, freedom of 
association, the relatives need be pressurized to bring them back to peace talks, and why relatives 
who failed to do so should be secretly killed? The manner in. the weapons with, which the victims 
have been killed leaves no doubt that the killers enjoyed complete immunity for their acts of killing. 

The way in which in all the cases the investigations were made to fizzle out shows that the police is 
in collaboration with them. All these also prove that the entire scheme is being rcmorlc- 
orchestrated. Those in helm of those deparments must be held liable and must be brought to justice. 

The matter being of criminal nature proof must be beyond reasonable doubt. The evidence in series 
of cases with common characteristics lead to such a conclusion beyond reasonable doubt. . 

The immediate motive of the killers could be any reward or satisfaction emanating from ihoise who 
harboured the ultimate motive and engaged the killers. The desire of a consequence is the motive for an 
action. Intention and motive are often used synonymously. In criminal law the question of motive is not 
material where there is direct evidence of the acts of the accused and the acts themselves are suilTicient 
to disclose the intention of the actor. In such cases whilc.motive is immaterial, intention is mateiial.. In 
the F.xplanation to section 161 IPC “a motive or reward for doing is illustrated as - a person whe 
receives a gratification as a motive for doing what he docs not intend to do, or as a reward for doing 
what he has not done. In this sense, motive of the killing will mean that for which the killler has 
committed the killing, and without which he would not have done it. 

(D)Plapoinllag responalbllityoa prisons involved dlrcctiyor indireclly In commission of killing 
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Tliis is the most difllcult task of the Commission. In the absence of effective direct evidenc»J, we 
have to depend on relevant circumstantial evidence. That, of course, is forthcoming in such extents as 
could help us in pinpointing responsibility on the persons involved. Fortunately the term of reference 
mentions’ involved directly or indirectly in commission of killing” This enables us to act on basiis of 
integrated evidence rarher thsn on isolated ones. We have therefore to integrate such parts of evidence 
as will lead to a conclusion beyond reasonable doubt, for pinpointing responsibility. Besides what are 
found in relevant pieces of evidence, the common characteristics found in each individual case also 
throw some light. 

While answering the terms of reference in this case, we also find the following common 
characteristics of the first group of seven cases also in this case so as to justify a finding of “Ulfocide, 
that is, deliberate killing of ULFAs, and their families and relatives, on their basis,namely: 

1. .That these killings involved an ULFA family, namely, that of ULFA-Manoj Rabha @ Dristi 
Rajkhowa. and the investigations fizzling out and ending in Final Reports (F.R) . . 

2. That the killings, were committed at dead of night, and the assailants were spoken to in 
Assamese by the .victims indicating that they were known to them.. 

3.. That the assailants were armed with sophisticated firearms, as the injuries inflicted on Shri 
Dhaneswar and Sushila Rabha would suggest.. 

4. That the weapons used in killing were firearms of different bores and calibers, mosilly of 
prohibited bores normally found in police-military situations. 

5. That as firearms of prohibited bores were mostly used; forensic/ballistic examinatiion of 
exhibits were avoided.and investigationallowed to fizzle out.. 

6. That the vehicles used were neither detected, nor seized by the police... 

7. That there were no police patrolling in the crime area during the killin time.s.. 

_ ~ 8 .That the army w?is ubiquitous. By army we mean the armed forces of the Union deployed in 
Assam in aid of civil power. There was lurking evidence of Police-SULFA nexus in the killings, some 
of the latter being constituted into an extra-constitutional authority and used as the executioners, the 
modus nperandii being to visit the family, ask members to persuade its ULFA member to surrender, 
failing which, to send an advance team to survey the location and structure of the house, then to send 
armed and masked men to the family house at dead of night, knock at the door to wake up the inmates 
and then drag him/them out and shoot him/them dead, or take him/them away and secretly kill and 
throw the bodies somewhere..The same was tho modus operandii in this case. 

9. That there was general resentment and decry against the Unified Command Structure/ Chief 
.Minister. 

10. That there has been connivance of SULFAs; and in this killing case no SULFA has been 
interrogated or made accused or arrested. 

1 1. That the investigation did not commensurate with the seriousness of the crime perpetrated. 

1 2. That modem methods of investigation, fingcr/foot prints, dog-squads were never used. 

1 3. That no condolence message was sent from the then Govt, of Assam to the victim famiily. 

14. That no ex-gratia/compensatory payment was made by the Govt, of Assam.in this case. 

1 5 That in this case,there is remote-orchestrated Ulfocide, death penalty having been imposed 
on the \ictims for "status offences,” of being the parents of ULFA Shri Manoj Rabha.. 

Ib.From this case "remote- orchestration” from Home Ninistry is deducible beyond reasonable doubt.. 

' These common characteristics prove remote-orchestration from the apex source of conspiracy 
committing “Ulfocide” through its instrumentalities including unholy police-SULFA nexus using some 
of the latter as striking arms or executioners.. 
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The pinpointing responsibility on individuals has to be in conformity with the identity 
determined in term “B” The indirect responsibility will include all Oovt. agency or instrumeintalily 
assisting, abetting, facilitating and carryung out the ulfocide in Manoj Rabha @ Deisti Rajkhiowa’s 
family. 

(E) Recommendations to prevent recurrence of such killings. 

With its limited knowledge, experience and wisdom, to prevent recurrence of such killings, the 
Commission would like to make twofold recommendations, namely, (1) the immediate, juid (2) the 
long term. 

(1) The immediate measure is, first to try to keep in abeyance, and then gradually dismantle the 
existing Unified Command structure, which is neither a statute nor a statutory order, but only an 
arrangement agreed to by the Centre and the State Govt, regarding deployment and operation of the 
armed forces and other forces of the Union deployed by the Central Govt, “in aid of civil pov^ er” of 
the State of Assam, on request/ requisition by the Slate Govt. The Structure itself envisages its 
review after every three months, and there is no limit to the review and may even envisage its 
dismantling. The parties concerned may agree to dismantle it in the same way they agreed to create^ 
it. The constitutional position as to deployment of the armed forces and other forces of the Union in 
a Stale has already b«n discussed in para 14 of “Part 1. rNTRODUCTORY.” of this report and is 
referred to in this context. The deploy ment of the armed forces and other forces of the Union.in the 
State of Assam has been “in aid of the civil power of the Slate.” In case of the civil power of the 
Slate being sufficient enough to cope with its civil problems, ex hyputhesi, there is no need of armed 
forces or other forces 6f the Union for the State.. The armed forces and other forces of the Union 
were deployed to cope with the internal disturbance thought to have been caused by the activities of 
the banned outfits disturbing the area leading to its declaration as a disturbed area under the 
Disturbed Areas Act. However, the disturbance has to a great extent been under control. The life in 
the State has become normal. The last Assembly election could be held without any disturbance, 
thanks to the co-operation of the local banned outfits. This may be an appropriate time for effective 
talks with the local outfits to observe cease fire, first for a short period, say six months, and for 
gradually longer and longer periods, and for restoration of mormalcy and confinement of the armed 
forces and other forces of the Union to the barracks, and on continuation and assurance of normalcy, 
ultimately withdraw, on an assurance of peace on the part of the harmed outfits and ultimately 
lifting of their bans themselves. To achieve this, strenuous, but cordial, talks between the outfits, the 
State Government and the Central Govt would be necessary; and there is no reason why such talks 
should not succeed. in restoration of normalcy. Disturbance and insurgent activities invilied the 
Unified Command Structure. It is in the hands of the people to assure that peace will be maintained 
and insurgent activities will be curbed and normalcy will be restored. If the public are serious in this 
restoration of normalcy, there can be no earthly reason why such a situation carmot be brought 
about by mutual co-operation of the State and its people. Modalities may be worked out in 
consultation and cooperation.among the Government, the political parties, student organizations, the 
outfits and the general public. Restoration of normalcy will also effect economy. .Meanwhile, in the 
interest of peace and tranquility, there shoild be no witch hunting. Constututionally spitaking, 
restoration of normalcy is the terminus of internal disturbances and army deployment in the Slate. 

(2) The long term measures are meticulous observation of the provisions of the Constitution and the 
laws in carrying out each and every function of the government. All the departments of the 
Government must function faithfully in accordanoa wiih ih* mamtAinnr i»n»viainn« «f 
Constitution of India. In other words, the long lerm measures may include, in the long run, the 
faithful obedience to. and implementation of, the Constitution and the laws of the country. The 
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Centre-State relationship must also be in accordance with the mandates of the Constitution. 
Guidance of the famous Sarkaria Commission’s report will be helpful in this regard. Manuismriti 
said ( Buller) VIII, 351. ”By kil\ing am assassin the slayer incurs no guilt, (whether) he docs it in 
public or secretly; in that case, fury recoils upon iury.” 386. ’That king in whose town lives no thief, 
no adulterer no defamer, no man guilty of violence and no committer of assaults attains the world of 
Sakra (Indra) ;420. “A king who thus brings to a conclusion all the legal business enumerated 
above, and removes all sin, reaches the highest state (of bliss)” Sukracharya’s Dandani/i is based 
on danda , meaning, punishment. Ancient sages said that without danda malsyanyaya will prevail 
and the strong will devour the week, even the sacred prasada of the yajna will be swoopedi at by 
crows. Danda keeps awake when the country is asleep. All people have innate goodness in them, 
but some do not. In the absence of punishment those will demoralize others in the society. The 
norms and laws of today are not materially different. Secret killing amounts to denial of all the 
constitutional, legal and human rights to the killed, and violation of all these rights by the killer. If ' 
killing is by public authorities, it also means trampling over the oaths taken by them on assumption T 
of public offices. The society need be protected from the people with such dangerous propensities. 

It is trite learning that every action has a reaction, fury generates fury and that brutalities generate * 
more brutalities. Continuous disturbance of the even keel of the society and some cx.cesscs ‘ 
commited by some elements had to be checked by appropriate measures, but that would not justify 
the lawfully established Government in abdicating its powers, duties and responsibilities to extra- 
Constitutional organs zeopardizing the legal, fundamental and human rights of the citizens of 
soverign, socialist and democratic Republic of India.. Those who are entrusted by the people to 
govern them, ought to be well versed with the provisions of the Constitution of India and the 
relevant laws, rules, and administrative instructions, and orders framed thereunder. They should be 
aware of the constitutional limitations as also the rights of the citizens of the State against their State 
itself. Fundamental rights of citizens, including rights to life, liberty, freedoms, non-discrimiination 
etc. must not be violated. They must never have propensity to kill the citizens they govern, secretly 
or openly. They must not harbour any kind of hatred or dislike on numerical, religious, communal, 
racial, ethnic, social, historical, or of any sort whatever. At the minimum they should be true to their 
oaths and be absolutely free from corruption in any form and manner.. While no training course will 
be appropriate, considering their exalted position and prestige, periodical seminars and discussions 
at government levels may refresh their knowledge.and experience. 

The Police department is the first resort of tfie people for protection of their life.liberty, property 
ctc.Spreading disaffection towards police is an offence. Everyone has the duty to help police in 
restoring law and order in society, provided they are capable of doing so. There is no doubt that our 
Police force is one of the best in the country.To make our police still more and more efficient and 
instructed, some officers, by turn, may be sent for advanced training in detection and decision in 
modem crimes and criminal practices. Such trained police personnel may be put in the police 
training College. They should undergo a training course in human right and cyber and other present 
day crimes and crime prevention. 

Regarding the SULFAs suspected, it may be appropriate to observe that because of the position in 
which the SULFAs found themselves, between the devil and the deep sea., their erstwhile 
colleagues having been deserted by their act of surrender, they deserved adequate peotection. But 
using their .services as “guides, “spotters”, trouble-shooters and collaborators in police functions 
could never be viewed as proper treatment meted out to the SULFAs, far less their being used as 
the striking, arm or the men in charge of execution. Tho^ who hov« oommluod »rim#a w4H atirwir h». 
brought to^ustlce.As regards the others, let them now be Iwcft of the hallowed positions, and give 

them fair field and no favour, at least following the insolvency principle of allowing the declared 
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inwivent to have a fresh start in life. How the erstwhile affected people will adore or avoid them 
will be a diOerenl matter altogether. However, the Insolvency principle is not applicable in criminal 
law. 

So frv as the Govemrnent wngs, agencies, and authorities, both official and political, the principle 
of “respomdent superior will surely apply; and for all the lapses and misdeeds at the lower levels, 
higher levels authorities shall be held liable and be subjected to proper punishments. So far as 
political level authorities are concerned, the principle of collective resplonsibility may apply to all 
those who were forming Govtmmcnt in the State at the relevant period. This principle of collective 
responsibility will find them out wherever they happen to be, during the period when the violation 
of Constitutional and legal rights of the affected citizens whose fundamental and other legal and 
human rights were^ violated during their governance. But regarding others,even here, except in 
criminal cases, the insolvency prirKiple should be followed and the political persons also be given 
fair field and no favoue in the ensuing political process of the State. Let there be no witch hunting of 
any sort How the same affected people will accept or reject them will, of course, be an entirely' 
different matter. 

(F) Any other matter related or relevant to the inquiry 

Under this the Commission would like to deal with the question of compensation , ex gracia, or on 
some reasonable basis. We arc all proud to claim that our State is a welfare State. In case of any mishap 
or calamity befalling any one or more of our citizens or families, the welfare State considers it to its duty 
to offer rescue and relief to the affected persons and families, as the case may be. It is more so when the 
sufferer has reasons to feel that the State itself was the immediate or even remote cause of the misery. The 
rendering of rescue, relief and recompense does not in any way amount to any fault on the part of the 
Stale. It is really praiseworthy of the Chief Ministers of the States to have instantly aimouncerl such 
reliefs and rehabilitation packagew, and offer in appropriate cases employments to the surviving eligible 
members of the families, inasmuch as sometimes the very bread earning patriarch is lost to the family. 
Even the Legislature has now provided for payment of suitable “no-fault liability” irrespective of the 
claim for fault liability. The public prosecution may result in punishment of the culprits, but that itself 
will bring no financial and livelihood replenishment of the loss suffered by the survivors, including the 
minor children of the bercagved family. In this case both the parents have been killed leaving the 
orphanned children to fend themscIves.The Commission, as submitted by the learned senior counsel for 
the Commission and the learned Senior Government Advocate, and for the ends of distributive justice, 
doth hereby direct the State Government of Assam to pay to the orphaned children of the victim family, 
for the benefit of (he children of Shri Dhaneswar Rabha and Smti Sushila, Rabha a sum of Rs I0,t[)0,000 
(Rupees ten lakhs) only. forthwith. More than seven years have already elapsed, and it brooks no farther 
delay. 


(12) 

SHRI MAHENDRA RAl KILLING CASE 
Raogjuti P.S. Caae No. 41/99 

Date of occurrence. 15 9.90 
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By this Commission's order dated 5.4.2006. by virtue of the authority conferred on it by the 
Government of Assam’s Notification. No.PLA.33 1/2005/2 dated 3"* September 2005, in continuation of 
the earlier Notification No.PLA 331/2005/1 dated 22.8.2995, after hearing the applicant and the leaimed 
Senior Counsel for the Commission and the learned Senior Govt. Advocate, Qssam, and in the interest 
of justice, it has taken up this case for inquiry. 

By virtue of the aforesaid Notifications the Conruniaain is to inquire into, in each case.the following 
terms of reference, and any other matters with recommendations, if any, namely; 

“(a) Circumstances , in each case, leading to the killing of Shri Mahendra Rai 

(b) Identity of the killer(s) and accomplicefs), if any. 

(c) To find out whether there was any conspiracy in targeting the victim(s) and the motive behind such 
killing(s). 

(d ) Pinpoint responsibility on persons who were involved directly or indirectly in the commission of 
such killing(s) 

( c )To make recommendations to prevent recurrence of such killings 
( f ) Any other matter related to or relevant to the purpose of this inquiry;" 

(A) Circumstances leading to the killing of Shri Mahendra Rai. 

On 16.9.99 an FIR was lodged by Smti Binapani Ray at about 5.45 P.M. at the Rongjuli P.S. and 
was received by Shri Hari Mohan Sinha, O.C. Vide G.D. entry No. 369 of Rangjuli P.S. The 
investigation was entrusted to the I/O Shri P. Borah S.l. The FIR stated that her (Binapani's) elder son 
Shri Mahendra Rai.and one Munin Das, a carpenter, went together on 15.9.99 at about 10 A.M. and, as 
Munin Das reported, her son Mahendra Rai boarded a Maruti car in front of Rangjuli Hospital , and 
somehow he has not returned home since then. 

As P.W. 2 Smti Binapani Rai deposed that her son Mohenfra Rai was a contractor In September 1999 
he did a contract work in Buraburi Railway station in Goalpara district.On 15.9.99. Wednesday, he took 
his meal at about 9.30 A.M. and went out as usual in connection with contract work. He used to return 
home every evening at 7 P.M. but that day he did not, and had not returned since. On 16.9.99 an FIR 
was lodged at the Rangjuli P.S. but she did not know who got her signature on it and who wrote it, 
because of her distressed mental condition. She said that Mahendra Rai did contract work jointly with 
one Soneswar Rabha of neighbouring Nagbari village, who had a truck. Asked about the circumstances 
of missing Mahendra Rai, she said that Mahendra Rai went out of his house with a carpenter and at 
Rangjuli Bazaar, Mahendra asked Sunil to attend to his own work while he boarded a white Maruti Van 
and proceeded to Dudhnoi whereafter he was seen no more. On being asked Sunil repeated the story; 
and on I S"* near the road bridge of Dumuni some villagers traced blood marks and found the dead body 
which they themselves took to the Civil Hospital, Goalpara for post-mortem examination. After funding 
the dead body on 18.9.99 Shri P. Bora, S.l. as 1.0. of the case applied to the C.J.M, Goalpara to the 
effect that Mahendra Rai’s dead body was found concealed at a place within the Momoi P.S. area and 
prayed that the sections 302 and 291 IPC be added to section 365 I.P.C. which was already there. 

P.W.l.Dr Rahmal Ali Ahmed, Senior Medical Officer, Goalpara Civil Hospital, Goalpara, 
conducted the post-mortem examination on the dead body of Mahendra Rai on 18.9.99 and found two 
injuries, namely, I . One entry wound on the right side of the head and one exit wound on the left side of 
the head. 2. One 3 1/2 cm diametre exit wound on the interior abdominal wall, just below the left 
hupochordrium at the mid line.; One 2 cm diametw •nti> 

I ih" above the right ear; One exit wound is noted on the left side of the head (31/2 cm diametre) 
through which semi-liquid brain material is coming out. The whole skull fractured in multiple peginents. 
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The whole bmp damaged and maximum position was lost. All findings are antemortem in nature. Rigor 
mortis \^^ present. It may be presumed that death occurred at least 36 hrs before post-moitcm 
examination. From the nature of injuries, the doctor opined, that big type of firearms were used.. 

(B) The identity of the kill^ and their accomplices, if any. 

The killing of Mahendra Rai was secret as to the identity of the killers and their accomplices, and 
also as to time and manner of killing. It is a developed principle of law that accomplices are the parties 
to the crime. On the basis of degrees of complicity to the crime, accomplices are divided into 
perpetrators and accessories. An accessory is one who excites or helps the commission of a crime bj^ the 
perpetrator. Perpetrator is exclusively the person who in law performs the crime. More precisely,, the 
perpetrator is the person who.being directly struck at by the criminal prohibition, offends against it with 
the necessary mens rea or negligence. Thus, accomplices include, while accessories exclude the 
perpetralor of the crime. However, oRem they are used as synonymous. 

Mrs. Binapani Rai also said that she had two sons and two daughters, the eldest, a daughter, was 
marned. next was son Mahendra, the third was a daughter stil unmarried and the last was her son 
Mantu. aged 26 years, who joined the ULFA in 1 999; that policemen used to visit their house enquiring 
whereabouts of Mantu and asked them to persuade him to surrender, the Aimymen used to visit their 
house most frequently and advised similarly and said that failure ti make Mantu surrender would not be 
good. She said that the CRPF also used to come and ask them to make Mantu surrender, and they 
threatened that for failure to do so they shall have to face the consequences. She said that the members 
of the family made it clear to all of them that they were unable to do so as they had no contact with 
Mantu. Binapani also disclosed that there were three other ULFAs in their village, namely, Swapan Rai, 
Akhim Rabha and Rahul Rabha, all joining after Mantu joined. Out of them, Akhim and Rahul had 
surrendered whereafter Akhim stayed at home as his elder brother was having a pharmacy at RanjijuH. 
but Rahul seldom stayed at home. Binapani further disclosed that prior to the killing, as far back as in 
July a group of 5 boys wearing half pants and covering their faces in black cloths, arms in hand, carnc at 
night and knocked at their door, though initially afraid, she opened the door and then entering the house 
they wanted Mohan, who was then at Guwahati, they searched the house and went away. Hearing it 
almost all the villagers came and saw. She being alone, her husband being away in service, she did not 
know what to do and lived in fear of being killed since then, as her son was in ULFA, but did not know 
how to inform police. Asked who. she thought, were the killers of her son Mahendra, she replied: 
“These could be SULFAs and with them there could be police, the Army and some Govt, agency." 

P.W. 3 Shri Ganesh Ch. RaJ, a retired Annyman. aged about 62 years, father of the victim 
Mahendra Rai, deposed that when his son Mahendra Rai left his home on 1 5.9.99, he was at Sonapur 
Arm) camp in its supply department, his son Mahendra never visited Sonapur; and he (Ganesh Rai) 
somehow had the apprehension that as his son was in the ULFA, and as in other cases, some member 
of our family would also be killed. Accordingly he requested Shri Bora to keep an eye on his family. 
When his wife fell seriously ill. he came home.. He said that he was informed by his family that army 
men used to visit his family but never misbehaved as he was in the anny. He said that both the army 
and CRPF people requested the members of the family to persuade his ULFA son Montu to come back 
and join the peace talks, failing which the consequences would not be good for the family. He waiii also 
present when in the month of July some 5 or more armed boys wearing half pants, and covering their 
facees with black cloths entered and ransacked his house. The boys first tried to speak in Hindi!, but 
soon Ihereafier spoke in Assamese Though they said that they were from the army, from his anny 
experience, he did nol believe them to be so. Describing the incident he said that the armed and masked 
boys first knocked at the door and when it was not opened some said khura Jarja khull diyak Being so 
addressed, he peeped through the wall hole and saw that the boys were having in their hands rifles of 
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Ihe same series, perhaps so addressed he thought it better to open the door. No sooner than the door was 
opened, two of the boys in ready position with A.K. 47 rifles in hand, asked why he allowed his !>on 
Mantu to go and join the ULFA, he being a knowledgeable person. While the two were so talking the 
others searched every iK>ok and comer of the house and while going out asked him to meet Mantu at 
Dudhnoi, but as Mantu was not at home he could not be sent. Asked about his impression about the 
boys Ganesh Rai said the boys were surely Assamese, but he could not identify any one 
individually. After the boys left he went out to see how they came and saw that they parked their vehicle 
behind a truck so as to make it out of signl from their house.. 

Shri Deepak Kumar, I.P.S., the then S.P. Goalpara district, Goalpara, in his affidavit dated 
13.9.2006, para 2, said that while he was S.P. Goalpara, he was informed about the incident of Rangjuli 

P. S. Case No. 14/1999 wherein l(one) person was killed, namely, Mohan Rai, ar esident of village 
Sardoipara under P.O. and P.S. Rangjuli in the district of Goalpara, Assam. In para 3 of the affidavit he 
said that “on receiving the information, taken all necessary steps about the incident.” ,ln cross he said 
that the Unified Command Structure was there in his district, but Army was not located within his 
jurisdiction, though they frequently used to visit the area. There were around 50 Sulfas in Goalpara 
district during his time. He “must have visited" the place of occurrence and the house of the victim 
Mahendra Rai, but he did not inquire whether any member of his family was in ULFA; and he did not 
ask his subordinate officers also to inquire it, but said that he took this S.R. case seriously.Amswering a 
question that while examined u/s. 161 cr. P.C. one Hitesh Patgiri clearly said that one Mantu Rai, 
brother of victim Mahendra Rai was in the ULFA, and yet the case was not investigated in that line, the 
S.P. replied that “The case was investigated to nab the culprits”.The following question was answered: 
“Q. It is in evidence that the ULFA, the CRPF and the police visited the house of Mahendra Rai several 
times and they also asked the members of the family to persuade their member Mantu Rai to give up 
violence and come back to the main stream, and despite that the case was not taken up and that the 
CRPF had threatened them with dire consequences, and the investigation did not take note of all tliese 
elements of evidence and rather hastened to submit the F.R. after barely six months of the date of the 
incident ? 

A. It was the duty of the Army, the CRPF. the police to visit the house of ULFA members and persuade 
them to surrender so it is not a question to be investigated in the case. 

Q. The investigation did not follow the line of the events and did not pursue the enquiry as to whether 
the killing was the handiwork of some SULFAs? 

A. The I.O. will be the apopropriate officer to answer this question”. 

The S.P Mr. Kunar said that he was “not aware that a Final Report had been submitted on 
31.3.2000 ( date of occurrence 15.9.99), because it was the Addl. S.P. Headquarters who approves the 
Final Report)" He said that “the practice was for the Circle Inspector to write the Progress Report (PR) 
on the basis,of which he could suggest for F.R. for approval to the Addl S.P. Head quarters and oin its 
approval it goes to the Court" 

The above practice may or may not absolve the S.P. for early and improper submission of F.R, in 
an intricate secret killing case involving a centrally orchestrated muder of an ULFA family. More: so, 
when in all such cases in the district F.R.s have been submitted, more or less prematurely,. 

Replying to a question as to whether in the meetings organized by the the then Chief and Home 
Minister Shri Prafulls Kumar Mahanta the cases of secret killings involving members of ULFA families 
were discussed, Mr. Kumar replied that he anended all the conferences of the D.C.s and S.P.s in wlhich 
the then Chief Minister Prafulla Kumar Mahanu addressed. He did not know at what level tliose 
conferences were organized during his tenure as S.P. in Goalpara district, but at the moment he did not 
remember the minutes of Ihe meetinuB. 

The question was what were the differences and agreetnents between the meetings of the Unified 
Command Structure at the Stale level and the District Co-ordination Committee level and lliose 
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organized for D.C.s and S.P.s and attended by the Chief Minister The answer of the S.P was that 
having not known the function of the Strategic Group, he could not compare the agendas of the two at 
the State level, but at the District Co-ordination Committee level and those organized for the D.C.s and 
S.P .s and attended by the Chief Minister, the former presided over by the D.C., took stock of the law 
and order situation of the district, there was intelligence sharing and mutual logistic support between 
different attending groups. “D.C.s and S.P.s meetings addressed by the Chief Minister review the 
current law and order situation in the district. There could be general discussion. There is no specific 
discussion casewise." 

During his tenure there was no ULFA-SULFA conflict in Goalpara, and no idea of any possibility of 
the SULFA having been involved in this case came to his mind. They always used to monitor the 
activities of the SULFAs There was no record of any SULFA coming from Guwahati and committing 
crime in Goalpara. Rusevelt Rabha, Hitler Rabha,, PuratKlar Rabha and Bimal Rabha, all Sulfas were 
not exarruned in this case and he could not say whether information was collected as to where were they 
on the fateful night of 15.9.99. though they were called to office for the purpose of their rehabilitation 
alloting 100 bighas oagricultural land for the purpose.The S.P. did not form any opinion as to who 
could possibly be the culprits. 

The 1.0. examined the following persons under section 161 of the Cr.P.C. 1. Shri Hitesh Patgiri, 
aged about 45 years, a contractor in PWD. who was a co-villager of Mahendra Rai.On the next day. He 
said that he searched for Mahendra Rai in Dudhnoi and Momoi area. It is in evidence in another case 
that there was a small SULFA camp under Dudhnoi Police station area.He did not know whether 
Mahendra was in ULFA or not, but his brother Mantu was not at home for last one year. Mahendra had 
no enmity with any one, but he believed that he was kidnapped by inknown miscreants. Rajiv 
Choudhury, son of Shri Bolin Choudhury of Ramgjuli, aged about 25 years, working at his own 
pharmacy at Rangjuli Bazaar said that on the previous day he did not sec Mahendra Rai, but heard from 
others that he had been kidnapped. From his pharmacy Rangjuli hospital would be S/6 meters only. 
Shri Aswini Kumar Sinha, son of Shri Sarat Ch. Sinlif of Village Rangjuli, aged about 45 years, 4'*' 
grade employee of Rangjuli hospital said that at 10 A.M.on 16.9.99 he saw Mahendra Rai talking with 
Rinku Rai on the PWD road. A while Maruti van was parked near them, but he did not see its number. 
Afier 2 to 3 minutes talk the boys boarded the Maruti van facing Guwahati side, then took a turn and 
proceeded towards Darangiri. He did not know the boy with whom Mahendra was talking, and that 
Mahendra had no enmity with anyone. Sunil Das, Carpenter, aged about 23 years said that he was 
fixing wooden doors and windows to the house of Rinku Rai and so he knew Mahendra and was to 
meet Mantu Rabha but did not find him in his house and so he came to Rangjuli 

P.W. 3 Shri Ganesh Ch. Rai, a retired army person , aged about 62 years , father of the victim 
Mahendra Rai , deposed that when his son Mahendra Rai lefi his home on 15.9.99, he was at Soriapur 
Army camp in its supply department, his son Mahendra never visited Sonapur; and he(Ganesh Rai) 
somehow had the apprehension that as his son was in the ULFA, and as in other cases, some member 
of our family would also be killed. Accordingly he requested Shri Bora to keep an eye on his family. 
When his wife fell seriously ill, he came home.. He said that he was informed by his family that army 
men used to visit his family but never misbehaved as he was in the army. He said that both the army 
and CRPF people requested the members of the family to persuade his ULFA son Montu to come back 
and Join the peace talks, failing which the consequences would not be good for the family. He was; also 
present when in the month of July some 5 or more armed boys wearing half pants, and covering their 
faeces with black cloths entered and ransacked his house. The boys first tried to speak in Hindi, but 
soon thereafter spoke in Assamese. Though they said that they were from the army, from his army 
experience, he did rwt believe them to be so. 

Describing the incident he said that the armed and malsked boys first knocked at the door and when 
it was not opened some said khura daija khuli diyak. Being so addressed, he peeped through the wall 
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hole wd saw that the boys were having in their hands rifles of the same series, perhaps so addressed he 
thou^t It better to open the door. No sooner than the door was opened, two of the boys in jready 
position with A.K. 47 rifles in hand, asked why he allowed his son Mantu to go and join the ULFA . he 
being a knowledgeable pe^n. l^ile the two were so talking the others searched every nooV: and 
comer of the house and while going out asked him to meet Mantu at Dudhnoi, but as Mantu was not at 
home he could not be sent. Asked about his impression about the boys Ganesh Rai said the boys were 
surely Assamese, but he could nit identify any one individually. After the bos left he went out to sec 
how they came and saw that they parked their vehicle behind a tmek so as to make it out of signt from 
their house.. 

Shri Deepak Kumar, I.P.S., the then S.P. Goalpara district, Goalpara, in his affidavit dated 13.9.2006, 
para 2, said that while he was S.P. Goalpara, he was informed about the incident of Rangjuli P.S. Case 
No. 14/1999 wherein l(one) person was killed, namely, Mohan Rai , aresident of village Sardeirpara 
under P.O. and P.S. Rangjuli in the district of Goalpara, Ass^lm. In para 3 of the affidavit he said that 
“on receiving the information , taken all necessary steps about the incident.” .In cross he said that the 
Unified Command Structure was there in his district, but Army was not located within his jurisdiction, 
though they frequently used to visit the area. There were around 50 Sulfas in Goalpara district during 
his time. He “must have visited” the place of occurrence and the house of the victim Mahendm Rai, 
but he did not inquire whether any member of his family was in ULFA; and he did not a;;k his 
subordinate officers also to inquire it, but said that he took this S.R. case seriously.Amswering a 
question that while examined u/s. 161 cr. P.c. one Hitesh Patgiri clearly said that one Mantu Rai, 
brother of victim Mahendra Rai was in the ULFA, and yet the case was not investigated in that line, the 
S.P. replied that “The case was investigated to nab the culprits.The following question was answered: 
“Q. It is in evidence that the ULFA, the CRPF and the police visited the house of Mahendra Rai s<everal 
times and they also asked the members of the family to persuade their member Mantu Rai to give up 
violence and come back to the main stream, and despite that the case was not taken up and that the 
CRPF had threatened them with dire consequences, and the investigation did not take note of all these 
elements of ev idence and rather hastened to submit the F.R. after barely six months of the date of the 
incident ? 

A. It was the duty of the Army, the CRPF, the police to visit the house of ULFA members and 
persuade them to surrender so it is not a question to be investigated in the case. 

Q. The investigation did not follow the line of the events and did not pursue the enquiry as to whether 
the killing was the handiwork of some SULPAs 
A The 1.0. will be the apopropriate officer to answer this question”. 

The S.P Mr. Kunar said that he was “not aware that a Final Report had been submined on 
31.3.2000 (date of occurrence 15.9.99), because it was the Addl. S.P. (Headquarters) who approves the 
Final Report)” He said that “the practice was for the Circle Inspector to write the Progress Report (PR) 
on the basis of which he could suggest for F.R. for approval to the Addl S.P. Head quarters and on its 
approval it goes to the Court” 

The above practice may or may not absolve the S.P. for implpperly early submission of F.R, in an 
intricate secret killing case involving a centrally orchestrated muder of an ULFA family. More so. 
when in all such cases in the District F.R.s have been submitted, more or less prematurely.Replyirig to a 
question as to w hether in the meetings organized by the the then Chief and Home Minister Shri Pirafulls 
Kumar Mahanta the cases of secret killings involving members of ULFA families were discussed, Mr. 
Kumar replied that he attended all the conferences of the D.C.s and S.P.s in which the then Chief 
Minister Prafulla Kumar Mahanta addressed. He did not know at what level those conferences were 
organized during his tenure or .S P. in di.triei, hut .« ilu> mon..iu ho did mu remember inc 

minutes of the meetings. • 
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The question was what were the differences and agreements between the meetings of the Unified 
Command Structure at the State level anq the District Co-ordination Committee level, and thiose 
organized for D.C.s and S.P.s and attended by the Chief Minister? The answer of the S.P was that 
having not known the function of the Strategic Gioup, he could not compare the agendas of the two at 
the State level, but at the District Co-ordination Committee level and those organized for the D.C.s and 
S.P.s and attended by the Chief Minister, the former presided over by the D.C., took stock of the law 
and order situation of the district, there was intelligence sharing and mutual logistic support between 
different attending groups. “D.C.s and S.P.s meetings addressed by the Chief Minister review the 
current law and order situation in the district. There could be general discussion. There is no specific 
discussion casewise." 

During his tenure there was no ULFA-SULFA conflice in Goalpara, no idea of any possibility of the 
SULF A having been involved in this case came to his mind.Thcy always used to monitor the activities 
of the SULFAs There was no record of any SULFA coming from Guwahati and committing crime in 
Goalpara. Roosevelt Rabha, Hitler Rabha,, Purandar Rabha and Bimal Rabha, all Sulfas were not 
examined in this case and he could not say whether information was collected as to where were the]»' on 
the fateful night of 1 S.9.99. though they were called to office for the purpose of their rehabilitation 
alloting 100 bighas oagricultural land for the purpose.Thc S.P. did not form any opinion as to who 
could sibly be the culprits. It has been learnt from evidence in another case that Shri Rusevelt Rsibha 
and his brother-inlaw Shri Rinku Choudhury were from Dudhnoi, and that Dudhnoi SULFAs used a 
white Moruti van at that time. 

This case was the first of its kind in Goalpara district and the contours of criminality arc 
not prominent. However, from its modus operand! and it having involved an ULFA family, the 
Police-Sl'LFA nexus was identifiable, though the individual perpetrators may not have been from 
Dhoopdhara area itself. An almost permanent SULFA camp at Goalpara Town accommodating a 
number of SULFA leaders. There was evidence in another case that there were smaller SULFA 
camps under Dudhnoi P.S. in the house of Rusvelt Rabha, and at ICrisnai outpost.. These have 
been emerging as important factors to be considered in this type of cases. The SULFas of Dudhnoi 
SULFA camp are suspected to be the perpetrators in this case. All Govt, agencies like the Police in 
unholy nexus and collaborators with the SULFAs will be the accomplices. 

Considering the above Shri Bimal Rabha's Cycle- repairing shop was at about 6 kms from 
Dudhnoi.cvidence on record, the modus operandii of the case, the fact that the irunates of the Maruti 
\an with whom Mahandra Rai talked behind the white Maruti van, which was associated with the 
SULF As there, for some time, and the fact that the SULFA boys were in the Police Station, though said 
to have been for rehabilitation purposes, and the fact that earlier also S/6 half pant wearing, masked and 
armed buys cume to the house of Mahendra Rai, searched for Mantu and expressed resentment for 
allowing him to go to ULFA. speaking first in Hindi and later in Assamese.it is reasonable to limit the 
identity of the killers to concerned Dudhnoi and Goalpara identify the SULFAs Shri Roosevelt Flabha. 
Shri Hitler Rabha. Shri Purandar Rabha, Bimal Rabha and Shri Rinku Rai as the perpetrators. All the 
Gov1. agencies that aided, abetted, assisted or facilitated the commission of the crime will lx: the 
ccomplices thereof 

The F.R. submitted by I/O. Hari Mohan Sinha S.l Srikrishna outpost and sent to Goalpara P S. on 
2. 1 99 F.R. No. 45 dated 27.5.2000, accepted by Magistrate but there is no copy in case record..This 
case deserves rc-investigation in the interest of justice. The case records to be sent back for the pur^iose.. 

(C) To find out wbothor thoro woa may momtpirmry !■ taryvtlag thm vIcHmi and (he aaortve 
behind such killings. 

This term is replied in two ports, namely, conspiracy in targeting, and motive for killing. 

AJ 
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l.Coaspiracy.in targeting the victim. Conspiracy, in the context of the instant inquir.will mean 
criminal conspiracy which is defined in Section I26A of IPC as follows:. 

“When two or more persons agree to do or cause to be done .- 

‘(1) An illegal Act. or 

(2) ^ act which is not illegal by illegal means , such an agreement is designated a criminal conspiracy; 

Provided that no agreement except em agreement to commit an offence shall amount to a criminal 
conspiracy unless some act besides the agreement is done by one or more parties to such agreement in 
pursuance thereof. 

Explanation.- It is immaterial whether the material Act is the ultimate object of such agreement or is 
merely incidental to that object.. 

Abetment of a thing. As defined in Section 107 of the Indian Penal Code (IPC) 

“ A person abets the doing of a thing . who- 

First- instigates any person to do that thing; or 

Secondly- engages with one or more other person or person or persons in any conspiracy for the doing of 
that thing.if an act or illegal omission takes place in pursuance of that conspiracy , and in order to the 
doing of that thing ; or 

Thirdly, institutionally aids , by any act or illegal omission, the doing of that thing. 

Explanation -l.A person who, by wilful misrepresentation, or by wilful concealment of a material fact 
which he is bound to disclose, voluntarily causes or procures . or attempts to cause or procure, a thing to 
be done, is said to instigate the doing of that thing.; or (Illustration omitted) 

Explanation -2 Whoever either prior to or at the the time of commission of an act, does anything in order to 
facilitate the commission of that act, and thereby facilitates the commission thereof, is said to aid the 
doing of that act”. 

The law and jurisprudence of conspiracy has been discussed in para 10 of the Introductory part of the 
earlier report; the same is referred to.. .The question whether there was any conspiracy or not in the killing 
of Mahendra Rai has to be decided on the basis of the law. and facts in evidence on record. In case the 
answer is in the affirmative, then also the question will be as to who were the conspirators?. Iti is in 
evidence that the parents of Mahendra Rai were requested by various Govt.agencies to persuade their son 
Mantu to give up and come back and surrender and were forewarned by the army and police that if they 
could not be so persuaded to surrendr, the consequences would not be good for the family Earlier 
also.somc unknown half pant wearing masked and armed boys came to their house lookung for Mohan 
and asked why Mantu was allowed to go to ULFA and enquired of his whereabouts, most probably to kill 
him. This must be treated as part of the conspiracy The then Chief Minister, who has, of couse denied it 
before the Commission, but he revealed that he requested the literary organizations to persuade the 
UIFAS to surrender and come to the main stream. Someone or more from those were likely to try to 
persuade Nahendra's parents to the same effect.There is evidence to show that the SULFA camp was in 
touch with the police. Indeed the [xilice- SULFA nexus has been submitted in arguments by the llcamed 
counsel for the Commission, the Goverrunent, and the parties. This means that the SULFA emerged as an 
extra-constitutional authority. In case the SULFA were such a body of persons and were used by police 
either as an auxiliaty , or as the striking arm. they would also be part of the conspiracy. . We have alr^y 
discussed that as conspiracies are often hatched in srcrecy, these circumstantial evidence will be rdffi^t 
and admissible. In the killing of Mahedra Rai there were more than two persons in the act of taking away 
and shooting. There was also a course of conduct involving the deciders of the course of action 
culminating in the killing. Considering the facts of this case in light of definition of conspiracy,, it qan 
surely be held that there was a long drawn course of action amounting to conspiracy. The manner of 
planning and execution of the act of killing show that there must also have been some authoritative 
assurance of safety to the killers after the act was completed. Therefore, there was conspiracy in this case.. 
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Ji- Behind Killing.. Thc.Motivc. behind ihe killing may be analysed as direct or 

immediate, and the ultimate. Regarding the ultimate motive, there is evidence of Mahendra Rai's 
younger brother M^tu having been an ULFA and hence it is an ULFA related case. and the 
moUve behind the killing is explainable as perpetuation of A.G.P. rule by getting rid of the ULFAs.. 
their family memvers. and their relatives, by elemination and denoralisation. 

.TTterc is evidence of the Armymenm, policemen amd others having visited the family house and first 
advising to recall Mantu from ULFA and later fore\vaming that the consequences of the failure to 
do so would be serious, A course of conduct by different agencies towards similar persuatuin and 
the forewarning and thereafter sending half pant wearing armed and masked persons in search o f 
Mal^n, and finally culminating in Mahen Rai’s killing support such a conclusion. Contemporary 
similar killingsbrought in evidence of this case also showed that it was the consistent pattern to 
follow. One may question why, in face of the constitutional and legal right for every citizen to 
freedom of thought and belief, freedom of association, the relatives need be pressurized to bring 
them back to peace talks, and why relatives who failed to do so should be secretly killed? The 
manner in, the weapons with, which the victims have been killed leaves no doubt that the killers 
enjoyed complete immunity for their acts of killing. The way in which in all the cases the 
investigations were made to fizzle out shows that the police is in collaboration with them. All these 
also prove that the entire scheme is being remortc- orchestrated. Those in helm of those deparments 
must be held liable and must be brought to justice. The matter being of criminal nature proof must 
be beyond reasonable doubt. The evidence in series of cases with common characteristics lead to 
such a conclusion beyond reasonable doubt. . 

fhe immediate motive of the killers could be any reward or satisfaction emanating from those who 
harboured the ultimate motive and engaged the killers. The desire of a consequence is the motive for an 
action. Intention and motive are often used synonymously. In criminal law the question of motive is not 
material where there is direct evidence of the acts of the accused and the acts themselves are sufficient 
to disclose the intention of the actor. In such cases while.motive is immaterial, intention is materiitl.. In 
the Explanation to section 161 IPC “a motive or reward for doing is illustrated as - a person who 
receives a gratification as a motive for doing what he docs not intend to do, or as a reward for doing 
what he has not done. In this sense, motive of the killing will mean that for which the killer has 
committed the killing, and without which he would not have done it. 

(D ) Pinpointing responsibility on persons who were involved directly or indirectly in the 
commission of such killings 

This is the most difficult task of the Commission. In the absence of effective direct evidence, we have 
to depend on relevant circumstantial evidence. That, of coursem is forthcoming in such extents as could 
help us in pinpointing responsibility on the persons involved. Fortunately, the term of reference 
mentions''involved directly or indirectly in commission of killing" This enables us to act on basis of 
integrated e\ idcnce rarher thsn on isolated ones. We have therefore to integrate such parts of evidence 
as will lead to a conclusion beyond reasonable doubt, for pinpointing responsibility.Besides what are 
found in relevant pieces of evidence, the common characteristics found in each individual case also 
throw some light. 

The common characteristics of the first group of seven cases.. While answering the terms of 
reference in each case, we also find the following common characteristics among the cases in this 
second group, so as to justify a finding of a general plan of “Ulfocide” i.c., deliberate killing of UI FAs, 
and their families and relatives on their basis.namely:: 

I . That this killing involved an ULFA family; and investigations fizzling out. ending in Final Report. 

a! Thai iKc> taking awoy of Mahendra Rol was In the evening, hut the killing was secret.. 

3.. That the assailants appeared to be friendly and the killing was treacherous and eery enjel... 
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,i^r* '(•lline were invariably rireannaofdirrercnl sizes, bores and calilWfS, 

mosdy orprohbried Iwto notreall, found in poliee-niliiary siluaiinns 

•ri zi “ were used; torcnsic/ballisUc examination of exhibits were 

avoided.and investigation ultimately fiza'.ling out. 

niunb^^* veliiclcs used were mostly Maioli Oypsys & vans, and always without Registration 


7. That there were nopolice patrolling in the crime areas. 

anny w^ ubiquitous. By army we mean the armed forces of the Union deployed in Assam 
in aid^civii power. Therv was lurking evidence of Policc-SULFA nexus in the killings, some of the 
latter heiiig constituted into an extra-constitutional authority and used as the executioners, the modus 
operandii being to visit the family, ask members to persuade its ULFA member to surrender, failing 
which, to send an advance team to survey the location and structure of the house, then to send armed and 
nwked men to the family house at dead of night, knock at the door to wake up the inmates and llien drag 
himAhera out and shoot hjm/them dead, or take him'them away and secretly kill and throw the bodies 
somewhere.. 


9. That there was gcneial resentment and decry against the Unified Command Structure/ Chief 
Minister. 


10. That there has been connivance of SULFAs; and in no killing case any SULFA has been made 
accused or arrested. 

1 1. That the investigatirui did not commensurate vilh the seriousness of the crime perpetrated. 

12. That modem scientiOc methods of investigation, fingcr/foot prints, dog-squads were never used. 

13. That no condolence message was sent from the then Govt, of Assam to any of the victim families. 


14. That no ex-gratia/cumpensatory payment v\ as made by the then Govt, of Assam. in thic case. 

15 That this cas, there is remote- orchestrated UKocide, death penalty having been imposed on the 
victims for '‘status offencts," of being members of ;m ULFA families. 

16. From this case “remote- orchestration” is deducible. 

These common characteristics prove remote orchestration from an apex source of conspiracy 
committing Ulfocidc through its instrumentalities ii eluding concerned SULFAs as executioners. 

The pinpointing of responsibility on person:: directly or indirectly involved has to be made 
consistently with the identity determined in term “B" The person indirectly responsible will ne the 
accomplices to the crime One important point is ihc use of the white Maruti van which has by then 
been associated with (he Ihidhnoi camp SULFAs Dudhnoi appeared to have provided the gallows for 
several persons picked up from places outside Dudhnoi area. 

(E) Kecoramcodatioiis to prevent recurrence of such killings. 

With its limited kixiwicdgc, experience and visdom, to prevent recurrence of such killings, the 
Commission would like lu make twofold recommendations, namely, (1) the immediate, and (2) the long 
term. 

(I) The irrunedialc measure is, first to try to keep in abeyance, and then gradually dismantle: the 
existing Unifictl Command structure, which is neiiher a statute nor a statutory order, but only an 
arrangemenl agreed to by the Centre and the Stale tiovt., signed by His Exvellency the Governor of 
Assam, regarding deploy locnl and operation of ll c armed forces and other forces of the Union 
deployed by the Central Govt, “in aid of civil powir’ of the Slate of Assam, on request/ requisition 
by the Slate Govt. The Sttucture itself envisages its review al\cr every three months.; and there is no 
limit to the review and iiiay even envisage its dismantling. The parties cortcemed may agree to 
dismantle it in the same v>.iy they agreed to create ii. The constitutional position as to deployment of 
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‘•Pa^'^INTRO^n^n^^^ of the Union in a Slate has already been discussed in para 14 of 
Part 1. INTRODUCTORY.” of the earlkier report and is referred to in this context. The 

° ^*^ *^*^**^ in the State of Assam has been “in aid 

0 e civi power o l e tate. .In case of the civil power of the Stale being sufricienl enough to 
cofw wi IS civi pm em.s, cx hypolhvxi, there is no need of armed forces or other forces of the 
nion or e talc.. e anued forces and other forces of the Union were deployed to cope with the 
intern istur ance ough| to have been caused b^ the activities of the banned outfits disturbing 
the area leading to its declaiation as a disturbed area under the Disturbed Areas Act. However, the 
disturbance has to a great extent been under control I he life in the State has become normal, irhe 
last Assembly election could be held without any disturbance, thanks to the co-operation of the local 
banned outfits. This may be an appropriate time for effective talks with the local outfits to observe 
cease fire, first for a short period, say six months, and for gradually longer and longer periods, land 
for restoration of mormalcy and confinement of the armed forces and other forces of the Union to 
the barracks, and on continuation and assurance of normalcy, ultimately withdraw, on an assurance 
of peace on the part of the banned outfits and ultima'ely lifting of their bans themselves. To achieve 
this, strenuous, but cordial, talks between the outfiis, the State Government and the Central G'ovt 
would be necessary; and there is no reason why such talks should not succeed. Disturbance and 
insurgent activities invited Ijic Unified Command Structure. It is in the hands of the people to assure 
that peace v/ill be maintained and insurgent activities will he curbed and normalcy will be restored. 
11 the public are serious in this restoration of normalcy, there can be no earthly reason why such a 
situation cannot be brought about by mutual co-operation of the State and its people. Modalities 
may be worked out in coniullalion and cooperation. among the Govemment, the political parlies, 
student organizations, the outfits and the general public. Restoration of normalcy will also elTcct 
economy. .Meanwhile, in the interest of jjeacc and tranquility, there shoild be no witch hunting. 
Constututionally speaking, lestoration of normalcy is the temtinus of internal disturbances and army 
deployment in the State. Under Article 355 of the (’onslilution of India it is the duty of the Union 
of India to protect against external aggression and internal disturbance and to ensure that the 
Govemment of every State is carried on in accordance with the provisions of the Constitution. 
There is no problem of external aggression in Assam, the only problem being that of inte:mal 
disturbance. If that is solved and normalcy is restored, the Slate will be in a position to carry on in 
accordaaaaaance with the provisions of the Constituiion of India.. 


(2) The long term measures are meticulous observal’on of the provisions of the Constitution and the 
laws in carrying out each and every function of the government. All the departments of the 
Govemment must function faithfully in accord.ince with the mandatory provisions of the 
Constitution of India. In oilier words, the long term mca.surcs may include, in the long run, the 
faillilul obedience to, and implementation of, the Constitution and the laws of the country. The 
Centre-Stale relationship must also be in acconiancc with the mandates of the Constitution. 
Guidance of the famous Surkaria Commission’s report will be helpful in this regard. Manusimriti 
said ( Bullcr) VIII, 351. ”My killing an assassin the slayer incurs no guilt, (whether) he docs it in 
public or secretly; in that case, fury recoils upon fuiy. 386. That king in whose town lives no thief, 
no adulterer no defamer, no man guilty of violence Jid no committer of assaults attains the world of 
Sakra (Indra)’’; 420. “A kiug who thus brings to a conclusion all the legal business enumeirated 
above, and removes all sin. reaches the highest state (of bliss)” Sukracharya’s Dandaniti is based 
on danda meaning, punishment. Ancient sages st.id that without dandu matsyanyaya will prevail 
andlhe strong will devour ihe week, even the saoed prasada of the yajna will be swooped at by 
crows Danda keeps awake when the country is asleep. All people have innate goodness in them, 
but some do not. In the aUsence of punishment those will demoralize others in the society The 
norms and laws of today q.e not materially differmt. Secret killing amounts to denial of all the 
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constitutional, legal and human rights to the killed, and violation of all these rights by the killer. If 
killing is by public authorities, it also means trampling over the oaths taken by them on assumption 
of public offices. The society need be protected from the people with such dangerous propensities. 

It is trite leanung that every actiop has a reaction, fury generates fury and that brutalities generate 
more brutalities. Continuous disturbance of the even keel of the society and some excesses 
ranunited by some elements had to be checked by equally harsh measures, but that would! not 
justify the lawfully established Govenunent in abdicating its powers, duties and responsibilities to 
organs zeopardizing the legal,, fundamental and human rights of the citizens of 
soverign, socialist and democratic Republic of India.. Those who are entrusted by the people to 
govern them, ought to be well versed with the provisions of the Constitution of India and the 
relevant laws. rules, and administrative instructions, imd orders framed thereunder. They should be 
aware of the constitutional limitations as also the rights of the citi/ens of the State against their State 
itself. Fundanrcntal rights ql citizens, including rights to life, liberty, freedoms, non-discrimination 
etc. must not be violated. They must never have propensity to kill the citizens they govern, secretly 
or openly. They must not harbour any kind of hatred or dislike on numerical, religious, communal, 
racial, ethnic, sociafhistorival. or of any sort whatever. At the minimum they should be true to their 
oaths and be absolutely free from corruption in any form and manner..Whilc no training course: will 
be appropriate, considering their exalted position and prestige, periodical seminars and discussions 
at government levels may refresh their knowledge. and exprcricnce. 

The Police department is the first resort of the people for protection of thcirlife, liberty, property 
etc.Spreading disaffection towards police is an offence. Everyone has the duty to help police in 
restoring law and order in society provided he is capable of doing so if called upon. There is no 
doubt that our Police force is one of the best in the country .To make our police stilj more and more 
efficient and instructed, some ofricers, by turn, may be sent for advanced training in detection and 
decision in modem crimes and criminal practices. Such trained police personnel may be put in the 
police training College. They should undergo a training course in human right and cyber and other 
present day crimes and crime prevention. 

Regarding the SULFAs suspected, it may be appiopriatc to observe that because of the position 
in which the SULFAs foimd themselves, between the devil and the deep sea., their erstwhile 
colleagues having been deserted by their act of surrender, they deserved adequate peotection. But 
using their services as “guides, “spotters”, trouble-shooters and ccllaborators in police functions 
could never be ' iewed as pioper ucatment meted out to the SULFAs, far less their being used as 
the striking arm or the men in charge of execution. Let them now be berefl of the hallowed positions, 
and give them fair field anj no favour, at least following the insolvency principle of allowing the 
declared insolvent to have a fresh start in life. How the erstwhile affected people will adore or avoid 
them will be a different mutter altogether However, the insolvency principle is not applicable in 
criminal law. 

So far as the Govcmincnt wings, agencies, and authorities, both official and political, the 
principle of “rrspomdent superior” will surely appl\; and for all the lapses and misdeeds at the 
lower levels, higher levels authorities also shall be held liable and be subjected to proper 
punishments. So far as political and minister Icve' authorities are concerned, the principle of 
collective resplonsibilily muy apply to all those who were forming Govtmment in the State at the 
relevant period. This principle of collective responsibility will find them out wherever they happen 
to be, during the peric^ when the violation of Constiti tional and legal rights of the affected citizens 
whose fundamental and other legal and human right i were violated during their, governance. But 
even here, except in the criniinal cases, the insolvency principle should be followed and the political 
persons also be given fair fivld and no favoue in the ensuing political proce.ss of the Sute. Lei: there 
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same afTcc led people will accept or reject them will, of 

course, be an entirely diflcruit matter. 

^ ‘be inquiry 

” ki'^k '^oiild like to deal with the question of compensation, ex gracia, or on 

, *** proud to claim that our State is a welfare State. In ease of any mishap 

or ® *”8 nny one or more of our citizens or families, the welfare State considers it to be its 

fk* ^ er rescue an re n;r to the affected persons and families, as the case may be. It is more so when 
c su CTer as reasons to eel that the State itself was the immediate or even remote cause of the misery, 
e ren enng o rescue, relief and recompense does not in any way amount to any fault on the part of the 
tate. t IS y praiseworthy of the Chief Ministers of the States to have instantly announced such 
rclie s an rehabilitation (uckagc.s, and offer in appropriate cases employments to the surviving eligible 
members of the lamilics, inasmuch as sometimes tht very bread earning patriarch is lost to the family. 
Even the Legislature has now provided for payment of suitable “no-fault liability” irrespective of the 
claim for fault liability. In the instant case the bread earning patriarch of the famiQly has been shot dead 
under the circumstances discussed in the case. The public prosecution may result in punishment of the 
culprit, but that itself will bring no financial and livelihood replenishment of the loss suffered by the 
survivors, including the minor children of the bereagved family. The Commission, as submitted by the 
learned smior counsel for the Commission and the learned Senior Government Advocate, and for the 
ends of distributive justice, doth hereby direct the Stale Government of Assam to pay to the parents of the 
victim, Shri Ganesh Chandra Rai and his wife, for the benefit of the family, a sum of Rs 5,00.000(Rupees 
five lakhs), only forthwith. More than seven years have already elapsed, and it brooks no farther delay. 


(13) 

SHUI SWAI'AN PAIGIKI KILLING CA.SE 
Goal para P.S. Case No. 79/99 
(Dale of occurrence 1 1 .5.99) 

By this Commission’s order dated 23.8.2006, by virtue of the authority conferred on it by the 
Government of Assam’s Notification No.PLA.3 3 1/2005/2 dated 3''* September 2005, in continuation of 
the earlier Notification No. No.PLA 331/2005/1 dated 22.8.2995, afier hearing the applicant and the 
learned Senior Counsel for the Commission and the learned Senior Govt. Advocate, Assam, and in the 
interest of justice, it has taken up this case for inquiry . 

By virtue of the afore;>aid Notifications the Commiaain is to inquire into, in each case., .the 
following terms of reference, and any other matters ivilh recommendations, if any, namely: 

“(a) Circumstances , in each case, leading to the killing of its victim. 

(b) Identity of the killcr(s) and accomplicc(s), if any. 

( c) To find out whether ihere was any conspirac: in targeting the victims and the motive behind 
such killing.. 

(d ) Pinpoint responsibility on persons who were ir volved directly or indirectly in the commission of 
such killings 
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( e )To make recommendations to prevent recurrence of such killings 
( f ) Any other matter rejuted to or relevant to the purpose of this inquiry;" 

“(A) Circumstances leading to the killing of Shri Swapan Patgiri 

On 12.8.99 at lO.^O.A.M.Shri Siddhi Nath Patgiri, .son of Shri Hara Kama Patgiri of New 
Goalpara to the effect that the previous evening (It. 5.99) at about 7.P.M. his nephew Shri Sv/apan 
Kumar Patgin, while he was marketing in the Baladmari Durgamandie market, some unknown ajmed 
miscrewts coming by Maiuti car, forcibly took him into it and fled away. Till then he even after various 
enquiries did not find any trace of his nephew. Accordingly he prayed for necessary action.. 

Srimati Renu Patgiri Qged about 50 years, w/o I . ate Deben Patgiri and mother of Swapan @ Sapon 
Patgiri, of Baladmari village in her affidavit dated 10.10.06 states that on 1 1.5.99 Tuesday evening, at 
about 7.30 P.M, while Swapan was marketing in the Durgamandir market, some unknown armed 
miscreants coming by a Mtiruti van forcibly taking him into the van, fled away. Getting the information 
her brother-in-law (Husbapd’s younger brother) immediately proceeded to the place of occurrence and 
failing to find out the boy even after lot of inquiries, lodged an F.l.R, at the Goalpara Police station 
whereupon the Goalpara P S Case No. 79/99 ( G.R. No.3 18/99) was registered and investigated. On 
12.5.99 the dead body of Swapan Patgiri was found under a culvert of Salmora Gaon under Duidhnoi 
Police Station area by the police and got the inquest performed as per their G.D. entry No. 340 dated 
12.5.99 

P.W. 3 Dr Nabasrcc Miidoi conducted the post- nortem examination on the swollen dead body of 
Swapan Patgiri. aged 28 years; rigor mortis absent; and found the following antemortem injuries: 
l.Deep cut injury on left side of neck , blood woos ng from the wound , size 3"x3". left Jugulai' vein 
and left carotic artery cut. 2. Penetrating injury from right side of the temporarregion to left siidc of 
temporal regiom '/j”xl" side of left temporal region. 3. Hole under cranium under- wall, size Yi” 
diametrr, brain membrains lacerated.. Lacerated injuiy of brain present.. Cause of death was shock and 
haemorrhage caused by bullet injuries on scalp and ihe deep cut on left side of the neck. Post-mortem 
report was prepared and deposited in office the same day on 15.5.99 Death was caused by shock and 
haemorrhage due to the bull>,;t and cut injuries stated in report. ; . 

(B) The identity of the killers and tbeir accomplices, if any. 

Accomplices are th^ parties to the crime. On the basis if degrees of complicity to the crime, 
divides the accomplices (parties to a crime) into perpetrators and accessories. An accessory is one who 
excites or ps the commission of an offence by the peqjetrator. Perpetrator means exclusively the person 
who in law performs the offence. More precisely, the perpetrator is the person who. Being directly 
struck at by the criminal pnihibition, offends against it with the necessary mens rea or negligence Thus, 
while accessories exclude, (he accomplices include the perpetrators. However, often they are used as 
synonymous. The identity uf the killers and their accomplices, if any, has to be based in evidence on 
record. 

Smti Rcou Patgiri. widow of Late Deben Patgiri and mother of the victim Swapan @ Sapon Patgiri 
in her affidavit dated 10.10 2006 stated that on 11.5.99. Tuesday, at about 7.30 P.M when her son 
Swapan @ Sapon Patgiri jwas marketing at the Baladmari Durga Mandir market, some unknown 
miscTcanta, armed with deadly weapons, coming by a white Maniti van, forcibly look him into the van 
and fled away. .My brothrr-in-law (husband’s yjunger brother) getting the information and 
immediately proceeded to tlip place of occurrence in Baladmari market, and finding no trace lodged the 
F.l.R. at the Goalpara Police sUtion whereupon the Goalpara P.S.case No, 79/99); G.R. case No. 318/99) 
was registered and invcstigatj.-d. On 12.5.99 the dead body of Swapan Patgiri was found under a culvert 
on the No.37 National Highv%ay under the Dudhnoi P S. by Dudhnoi police who registering G.D. entry 
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d o* conductc inquest over it . Under the circumatances on application 

StcUoo ^9 I.P.C. r/w S.25(1)(A) 27 Arms Act were added in the GoaJpara P.S.casc No.79/99.u/s. 356 
l.P.U. -Witness referred to a news item in Assamese daily “Pratidin” issue of ll;l 1;2003 captioned 
saying that the politics ot secret killfng was at the top. 


ii^^nnr* ^ ^ •da'-il il was said that failing to nab anyone the police submitted I'.R. (Final report ) 

^ affidavit it was said tliat 4 Nos of security police were on duty near the 

place of kidnapping at Buladmari bazar and they even talked with the assailants; and could know the 
names o t e culprits. It was also said that there were two boys of Bapuj inagar among the culprits. It 
was also stated that within 3 / 4 minutes of kidnapping Shri Upen Boram C.I. and Shri Nitya Ranjan 
Mah^ta arrived at the spot and were told by the people present that they would be able to rescue the 
boy if they pursued the vehicle, but surprisingly, instead of doing so, they dispersed the gathering by 
their lathis.lhis left no ijoubt that the police were in league with the kidnappcrs/killcrs. It W2is also 
stated that the then S,P. Ueepak Kumar was also tclephonically informed several times, and instead of 
taking ^eps he retorted Shri Siddhi Nath Patgiri, Advocate that Patgiri having been the tchief of the 
MASS it was not unlikely that his nephew would be picked up, and that he was not sitting only for this 
incident. Shri Prakash Cl(, Das, Advocate also telephoned to the S,P, without result. 


The deponent was told by the employees of “Marami Hotel” located in front of the Goalpara Civil 
Hospital tha from 8 A.N^. to 2 P.M. Shri Ohanapati Medhi, Shri Jagannath Sangma, @ Chira, Shri Shri 
Rusvelt Rabha, Shri Bipnl Rabha, Shri Munna Sarma, and Shri Jayanta Rabha, @ Tepa. coming in a 
Maruti van enquired of bwapan Patgiri thrice in the hotel, and that fortunately at that time Swzipan was 
out of Goalpara Town. 

P.W. 2. Shri Siddhi Nath Patgiri deposed that in the 1 1.5.99 evening, while at home, his nephew 
Homen Patgiri informed that his brother Swapan Patgiri was lifted from Durga^Mandir Bazar by some 
unknown miscreants in their white Maruti van ; and that hearing it he immediately rushed tlo Durga 
Mandir Bazar where the people present told him that at about 7.30 P.M. some unknown miscreants, all 
armed with A.K. 47 riflea, came and stopped near Swapan and forcibly took him into the Marutii van and 
and fled away.; and that they tried to intercept, but when rifles were pointed at them they desisted,; and 
that four armed policeman were also present there and they talked with the inmaic.s of the vehicle on 
acquainted terms, but wiien asked they did not divulge anything. Within V* ninutes of the incident Shri 
Upen Bora, C.I. and Shii Nitya Ranjan Mahanta t).C. arrived the place place of occurrence where the 
people surrounded and requested them to pursue the kidnapping vehicle and rescue the boy, but, instead 
of doing so they lathi-chui'ged the gathering.talked with the four armed policemen on duty and left for the 
Goalpara P.S soon follovved by the four policemen. The people present there told Shri Siddhinath Patgiri 
that Roosevelt Rabha, Jagannath Sangma, % Sira, Bipul Rabha. Dhanpati Medhi and Jayanta Rabha @ 
Tepa were there in the van, but the gathering could not do anything, those being equipped wiiLh deadly 
weapons. Coming back Shri Siddhinath Patgiri telephoned to the S.P. narrating the incident including the 
names of the inmates of the vehicle, but the S.P. Mr. Deepak Kumar straightway told him that iis he (the 
deponent) was the distreiet Chairman of the MASS, his nephew might have been lifter by those SiULFAs.. 
When he telephoned again, after about an hour, the S.P. told him. said to be rather rudely, that he was not 
sitting there for his(deponent’s) business alone. Under the circumstances, the deponent believed the 
police must have been in league with the SULFAs in the kidnapping.and that is why the Bapuji Nagar 
SULFA camp was constantly being guarded by Police. In cross-examination the witness said that he 
knew the names of kidnapper SULFAs but for security reasons did not state them in the FIR; that the 
SULFAs let loose a reign of terror at Goalpara; that the SULFA.s of the camp were almost constant 
companions of the army, the police and CRPF, often wearing army/poliede uniforms that a group of 
SULFA boy’s came to his shop 2G times before ihe incident and enquired about Swapan who then was 
not in the shop; that on«j SULFA went to call Swapan from his marketing place and seeing him and the 
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vehicle he refused to come uear the van , sat on the road and entreatied to spare his life, but Roosevelt 
, <^u8ht hold of him by the waist and lifted and forcibly put him inside the van that left soon; that 
his family was informed by O.C. Nitya Ranjan Mahanta on 12.3.99 that Swapan’s body was fouind and 
someone was to go and identify it,_and gave a lift to him to that place, that he tried to lift the dead body 
but c^ld not due to the deep cut injury on the neck, ; that the police took the dead body to Dudhnoi P.S. 
on a Maruli Gipsy, that he himself was detained on several occasions; and that he did not go to reply to 
the F.R. notice being apprehensive of his own security. 

From the above evidence there could be no doubt that the Army, the police and the concerned 
SULFAs were acting hand-in-hand. It amounted to declaring war on the ULFA The protector turned the 
destroyer, the protecting fence itself eating up the crops it was meant to protect. It, therefore, deserves 
exemplary punishment. 

The modus operandii, including the coming of 4/5 armed youth to Swapan’s house in July earlier, 
and somone coming and enquiring of Swapan earlier in the day, the white Maruti van which htis been 
associated with the SULFA j of Goalpzu^a, and Dudhnoi ,the direct naming of them by the patgiris land the 
evidence of the SULFAs put it beyond reasonable doubt that the abovenamed SULFAs were the 
perpetrators and all thos aided, abetted, assisted or facilitated, will ne the accomplices. 

N.W. 1 . Shri Deepak Kumar S.P. Goalpara denied the statement attributed to him by Shri Siddhinath 
Patgiri. He said that the concerned officers were directed by him to nab the culprits. He did not remember 
whether he visited the place of occurrence. He did not remember that four armed policemen were posted 
there nor did he remembei how many people gaihjrcd there at the Durgamandir Bazar at the time of 
kidnapping. He said that the lathi charge incident must have been reported lo him. Asked whether the 
named SULFA boys stayed in Cioalpara town, he replied that there was a rehabilitation camp for SULI'As 
within Goalpara Town and there was an arrangement for their stay and some of them may have stayed 
there but they were not bound to stay and they were allowed to stay at their homes if the so desired. The 
camp was set up under the rehabilitation camp of the then Govt, of Assam. SULFAs were paid stipends 
out of money received frorii S.B. Headquarters and paid to them at prescribed rates. The camp was in 
Goalpara town and not within police Reserve. Police guareded the camp and kept watch, Tltc O.C. 
Goalpara and other officers were briefed to keep watch over them, but no records of their movements 
kept, and no records of movements were there on 1 1.S.99 because there was no such allegation agairut 
SULFAs staying in the camp. Mr. Kumar did not know Shri Siddhinath Patgirt P.W. 2, and did not know 
that Shri Patgiri was the District President of MASS.and he did not know that family* s linkage with 
ULFA, if any. There were rehabilitation guidelines. SULFAs were given stipends for one ye;ar after 
surrender. He did not know if any SULFA inmate v as provided with P.S.O. The P.S.O.s were always to 
be in uniform.and they are provided with carbines and slen guns. SULFA inmates were not provided with 
vehicles. When he visited the camp there were 1 13 inmates including 76 RNSF (Rabha National Security 
Force) Mr Kumur knew .SULFA Rusvcit Rabha, bui he did nol know whether he was there in the camp, 
but Ruscvelf Rabha wa.s a very old surrenderee. Ihcrc was .security for there was a threat perception and 
the AddI S.P. was to supervise the camp. Me did noi remember whether there was any clash between the 
ULFAs and the SULFAs.. Inmate SULFAs were nol allowed to carry arms. He was nol required to issue 
any supervisory note, AddI S.P (HQ) and C.l. supervised the S.R.cascs. He knew that there was no clue 
found in the case, yet the idea of SULFA s being involved in the case did not come lo his mind. He stated 
that “investigation to a cast* is a collective effort of the Police Department and it may ewveal from the 
case diary what idea was formed in this case.” The failure to find any clue was brought lo his notice and 
the case was still pending o'n the date of his transter in the year 2000. Mr. Kumar denied the suggestions 
that the investigation was as desired from higher authorities as an eye wash and that the Police allowed 
the SULFAs lo carry arms und use vehicles and were used in killing ULFAs. their family members and 
relatives. 
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<<nnciiiiMi h.'c 1 Dudhnoi, said that receiving notice from this Commissiion he 

nanfre ujhtrh couiise and then submitted a: i application praying for lime and copies of some 

^ ft *11^6 *t' paucity, no time could be allowed. .He said he did 

not know any^ing about the mcidcrtt mentioned in the deposition of Shri Siddhi Nath Patgiri. P.W. 2. and 
c prayc * ? notice isssut^ to him be withdrawn and the proceeding against him be dropped. He 

oweyer . 'f c tentative, that he be allowt.d to cross- examine Shri Siddhinath Patgiri and he 

i°o ^ deposed inter alia, that he was falsely implicated; that he was provided with a 

( ersna ccunty Ofllcer) in 1998 (with a carbine; that he owned a revolver of .32 bore for which 

e uM to store ammunitions;) He joined ULFA in 1986 of his own, after he passed his High School 
Leaving Certificate Examitwtion and thereafter admitted into Krisnai College He was ULFA Vice 
Chairman of Goalpara district, in the political wing, and was provided with an armed body giuird. As 
Vice-Chairman he was funulionicss .Police wanted him now and then. He surrendered in 1992 of his own, 
when he was mamcd,.a]ong with Shri Pabitra Rabha thereafter he was engaged in limber business and 
presently owns a weigh-bridge and purchased a moon-beam Maruti in 2001 .According to him the 
Bapujinagar SULFA camp was ser up in 1999. He never visited the SULFA camp at Bapujinagar. He was 
addressed by others as “l)ada” because he was not the boss of the SULFAs. He has been living in 
Goalpara Town only in 2000 his weigh- bridge, being at Solmari at National Highwat 37. He did not 
know Swapan Patgiri nor hjs family. 11c has come to know of Swapan Patgiri’s incident “only now”. He 
knows Shri Jagannalh Sangma Sira, Shri Bipul Rahha, Shri Dhanapati Mcdhi, but not Jayanls Rabha 
@ Tepa. as SULFAs. As all of them surrendered before 1999 and the SULFA camp was set up in 1999, 
they did not live in the SULFA camp then. Once ULFA demanded Rs.5,00,000 (Five lakhs) from him and 
he reported to police and Police provided him with a PSO..Hc denied the suggestion that he was involved 
in the killing of Swapan Pulgiri, and that thdcrc was unholy nexus between police and SULFA or that he 
has suppressed the truilt from the Commission. .He had no .occasion to read the' paper “Pahekia “issue 
which published his name as having been involved ir this case. 

N.W. 4 Shri Dhanapati Medhi said that receiving notice from this Commission he consulted his 
learned counsel and then submitted an application pn.ying for time and copies of some papers which were 
shown by office to him, bui due to paucity, no time could be allowed. .He said he did not know anything 
about the incident mentioned in the affidavit and deposition of Sliri Siddhinath Patgiri P.W. 2, and he 
prayed that the notice isssued to him be withdrawn and the proceeding against him be dropjaed. He 
however prayed, in the alternative, that he be allowed to cross- examine Shri Siddhinath Patgiri and hc 
was allowed to do so. He deposed, inter alia, that Die allegations made against him were false. He was 
married and has adaughtci of three and hal f years.) iv in in joint familu with his parents and brothers. He is 
permanent resident of Bapujinagar which is included in Baladmari area.He joined ULFA in 1988/89 after 
passing the High School Leaving Certificate Examination and then completed the Higher secondary 
examination in Arts in Goalpara College. His ULFA function was to fix posters and banners, as general 
member and his alias wus Rai.He surrendered in 1992, In 1991 he worked in a plywood mill in 
Meghalaya. He was prosecuted under TADA when he was in ULFA. After surrender he was staying in 
his Bapujinagar house. He did not know whether a SULFA camp was set up in Raoujinagar, but saw one 
near il.He did not accept the Govt.loan of Rs 2,00,000. Of the named persons he knew only Rusvclf 
Rabha, Jagannalh Sangma, Munna Saima and Ratan Das., Jagannath Sangma and Ratan Das belonged to 
Bapujinagar. After surrender he plied his family truck supplying gravel and stone. He was not threatened 
hy ULFA after his surrender. He Icamt about Swapan Patgiri’s case after two days of the incident. He 
said perhaps he was out on the date of the incident in his truck. He learnt it at Chowk discusision. He 
learnt that Swapan Patgiri vvas killed, but he did not know Swapan Patgiri. He did not know the distance 
between his house and that* of Swapan Patgiri. nor he heard his name. He did not hear anything about the 
MASS. He also did not know the aims and objects of the ULFA. He saw people joining ULFA and so he 
also joined, and because police wanted him now and then, he surrendered. He did not think about the 
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incident Md had no impression about it. He did not know Siddhinath Patgiri, denied that he was involved 
m e inci enl, or t at rc was police ULFA nexus, or that police protected him nor was he giving false 

’ o police-Sulfa nexus acted according to State policy in causing 

the killing through some SI ILFAs.. * e. 

NoiicTC wiinc.s.sc.s Shri Ru.scvcli Rahha and Shri Dhanpali Mcdhi were allowed to cross- 
examine ’ . Patgiri, uncle of Swapan Patgiri.Accordingly Shri Patgiri was cross- 

cx^ined on their behalf by Mr.Jayaanta Deka at Goaipara on 2.12.2006. First concerning 

In croK-examination of Shri Siddhinath Patgiti by Mr. Jayanta Deka,Advocate,on behalf ckI Shri 
useve t a arid Shri Phanpati Medhi, the learned counsel devoted mainly on the credentials of Shri 
algin ounsd asked Shri Patgiri whether he purchased the Bhaluk dubi land of which he mentioned in 
IS answer to Q. No. 18. Shri Patgiri replied that it wr,s a Govt land occupied by his wife and elder sister- 
in-law (F.lddcr brother s vvife) and they were paying to Government Tou/.i Bahi rcvcnuc..and the plot 
was enclosed by walls; and that it was encroached upon by SULFAs after Swapan Patgiri’s incident; and 
that Swapan Patgiri was connected withe land as he was his(Siddhinath Patgiri’s) nephew.. He did not 
remember when the first lauzi bahi revenue receipt was obtained. However, the fact of tau:;y bahi 
revenue payment was not challenged. Questioned as to what was the description of the vehicle used by 
the kidnappers, Shri Patgiri replied that in the FIR he described it as Marui car, but he corrected himself 
in his affidavit by de^ribiug it as while Maruti van, Shri Patgiri replied that in his FIR he mentioned of 
ubknown assailants lifting Swapan Patgiri, because of security reason. Being asked about the soiuces of 
risk, he replied that his predecessor district Chaimian of MASS was kidnapped from the road and 
murdered not long before Iheis incident. Shri Patgiri admitted that in hi.s examination-in-cihief he 
mentioned only 5 names, and said that then he felt secured because the Govt, has changed and the present 
Govt, appointed this Commission. Shri Patgiri denied the suggestion that he falsely implicated Shri 
Rusoelt Rabha. Shri Jagannath Sangma @ Sira, Shri Shri Bipul Rabha, Shri Shri Dhanpati Medhi, and 
Shri Jayanta Rabha @ Tepa, and asserted that those were truely mentioned.and not out of guiudge as 
suggested.Questioncd as to why he did not mention the names in his statement u/s, 161 Cr.P.C. he replied 
that because the police themselves were involved, it would be of no use to mention.. He denied the 

suggestion that he was deposing falsely before the Commission 

Mr. Jayanta Dcka was heard after the cross examination was ovc and his submissions were 
considered. The facts of kidnapping and killing were not challenged, only who were the assailants was 
questioned. This has to be decided on the basis of evidence.. . 

N.W. 2. Shri Nitya Ranjan Mahanta T.S.I. Goaipara Sadar P.S. He joined Goaipara Sadar P.S.. on 
9.5.99 and the incident happened on 1 1.5.99. On 12 5.99 the FIR was lodged, G.D. Emtry made and the 
case was registered and he was entrusted by Cl cum O.C. Shri Upon Bora to investigate the case. He also 
performed the Miscellaneous case diary items At 7. 1 5 P.M. He arrived at Durga Mandid Bazar arid found 
an assembly of persons and asked them why they were there, and was told that sometime earlier a person 
was kidnapped therefrom and taken away towards Beltola.He tried to pursue the vehicle; the police 
patrolling party at Beltola told him that a white numberless Maruti van crossed that point in great speed 
and did not stop at their whistle.Thcn he proceeded to S.P.’s bunglow where Cl, Shri Open Bora was 
already in and S.P. alerted all police stations and outposts to intercept the while numberless Mairuli van 
Back to Beltola market he picked up staff and proceeded towards Matia and the CI/O.C. proceeded 
towards Momoi. Rcachin,^ Momoi he asked the police petrol party about the van. and they replied in the 
ncgalvc, thereafter he proceeded to Matia P.S. there met the C.l. of Dudhnoi circle, and returning 
therefrom he searched for the white numberless Maiuti van in the lanes and bye-lanes of Goaipara Town 
and found no clue whatsoever. Coming back to Gcalpara P.S. he and C.l Upen Bora searched for the 
vehicle the whole night in vain and no due found I hen he proceeded to Gcclanagar, Natun Goaipara 
residence of Shri Siddhi Nath Patgiri and wliile recording his statement, he received information that a 
young man’s dead body was found at Salpara urder Dudhnoi P.S,. and with Siddhinath Patgiri he 
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alreadv n«» H'H found the dead body near a culvert where Dudhnoi O.C. and staff were 

rnalnara P <! u ' ^’ody clostly, as thc place fell under Dudhnoi P.S. and came to 

20 0 2 nnn m ‘ouecj investigation thereafter, but there was no clue till his transfer to Rangjulli P.S. 

DaladmariBayar.‘'j|^idr!Iul1sit‘LTuTF^ ^ .1° 

• .. , A camp ai Uapujinagar but went there only to see whether the 

™ ™ TZ * ’’'T''” “"P Ptou. ■/. kms from the Goalpan. P.S. There 

„ ^'S^er authorities. He knew that Tapan Das killing case preceded this 

case. He did not base his investigation on the facts that Tapan Das’ was an ULFA case while Swapan 

r^l^cc * MASS. He was aware of Ul.FA killing SULFA or vice versa, but not aware of 

mem rs ing killed by SULFA. He consulted S.P in different stages of investigation. It was his 

uty to iscuss wit . im. On no clue being found,, he consited C.I. at every stage of the case but did not 
s«k any instriclions from higher authorities. ULFA list was there at thc P.S. but he did not remember 
whether Swapan s name was there or not. He did mol hear any ULFA-SULFA clash in Goalpaia district. 
There demand on Swapan Pargiri from any extremist group. Asked what was the basis of the note 

in the C.D that it could be the handiwork of some extremist organisation, he said that it was on basis of 
the modus operandii of kidnapping and shooting dead.. .He did not remember to have heard about any 
fJf'P'^'SULFA clash. He did not suspect any SULFA man in the case. He did not ascertain whether all 
thc camp Sulf^ were or pot in the camp on the night of occurrence He did not inquire in DIO’s office 
about thc while numberless Maruti van. He denied thc suggestion that police knew that SLJLFAs 
committed the crime and was making eye-wash investigation, protected the concerned SULFAS and tried 
to foi.sl it on some extrcniist group He knew that there was a .SULFA camp at Dudhnoi but he had not 
seen it. Alter 4 years ol the incident the camp was not in Sliri Kusvcit Kabha's residence but in a hotel. 
He had not heard that the Dudhnoi SULFA camp used to ply a white Maruti van. He did not know that 
there was another SULFA camp at Krisnai. He knew that in different such killing cases in Gcialpara 
assailants used Ambassador car, Maruti vans and cars,hul he did not try to ascertain to whom thc 
Ambassador car belonged He heard that Rinku C houdhury was from Dudhnoi. where he served in 
2004/5. He knew that his(Rinku’s) house was in New Dudhnoi. but he did not know whether the family 
ownrd a car. Me had no idt;a as to why in several cases victims have been kidnapped or lifted from other 
places but their dead bodies were found within Dudhnoi Polist station area, lie tried to intcirrogalc 
extremists but did not get any. ..He denied that thc note recorded on 15.7.99 was meant to divert attention 
from real facts. No extiemist organisation claimed responsibility in Swapan Patgiri’s case. When 
observing the modus operandii and attributing it to e.xtremist group, he did not pay attention to the cut and 
ligature marks on the dead body.. 

N.W. 5 Skri Upen Chandra Bora was the C/1 /O.C. of Goatpara Sadar P.S. On 11.5 99 he went to 
meet the S.P Goalpara and there came Shri Nitya Ranjan Mahanta T.S.I and thereafter their steps together 
have airdcady been narrated by him. Coming back from Malia. he proceeded to Durgamandir Bazaar he 
found their three road crossing cheeking party and Icamt tha Shri Swapan Patgiri was the kidnapped 
person. He proceeded to meet Swapan Palgiri’s mt.lhcr and Uncle Shri Siddhinath Patgiri who sent the 
NR to P.S. and enquired uf some persons at Bcltola Bapujinagar and Paharlloli areas and relumed to P.S. 
and sent raiding parties lu different places and found no clue. As thc investigation was continuing he 
retired in November 2000. He did not know that there was a SULFA camp at Dudhnoi. He knew Shri 
Rusvcit Rabha but he di^ not know that his house was at Duchnoi.lle did mpt hear the name of Rinku 
Choudhury. He visited Bapujinagar SULFA camp there were instructions from higher authorities. He 
found Rusvelt Rabha in that camp. He did not know whether many of the camp SULFAS stayed outside 
as there was no Roll call He had no view to expre .s as to who could be behind the incident. He did not 
have any ii'ca of interrogating thc SULFAs in the B ipujinagar camp. They did not take informatioins from 
SULFAs for conducting operations, but did not know if others did. He knew of an incident wherein 
SULFAS were arrested for shooting and killing. He denied the suggestion that he knew SULFA’s 
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involvement but consisteiilly with State's police did not aircst them He denied the suggestion that at 
Matia getting the informaiton that the white Maniti van left towards Dudhnoi he did not deliberately 
pursue the matter and showed no clue. He denied the suggestion that soon after the kidnapping the 
gathering asked them to pursue the .vehicle and instead they lathicharged the gathering to disperse.. 

This Bora-Mahabta coinbinatiun has been found Ixrth in Tapan Das and Swapan Patgiri cases blamed 
by the people to have been found soon after the incidents, but not pursuing the culprits promptly, and 
therefore alleging that they guarded the criminals rather than apprehending them,. 

This case was the first of its kind in Goalpara district and the contours of criminality arc not 
prominent. However, from its modus operandi and it liaving involved an ULTA family, the Police- 
SULFA nexus was identiftable, though the individual perpetrators may not have been from 
Goalpara area itself. An almost permanent SULFA camp at Goalpara Town accommodating a 
number of SULFA leader;). There was evidence in another case that there were smaller SULFA 
camps under Dudhnoi P.S, in the house of Rusvclt llabha, and at Krisnai outpost.. 1 hese have 
been emerging as important factors to be considered in this type of cases. The SULFas of Dudhnoi 
SULFA camp are suspected to be the perpetrators in this case. All Govt, agencies like the Police in 
unholy nexus and collabomlors with the SULFAs will be the accomplices. 

On the basis of the above evidence on records, and the surrounding circumstances, the 
identity of the killers has to be made on the basis of the named persons, namely, Shri Rusevelt 
Rabha, Shri Jagannath Sangma Sira, Shri Bipul Rabha, Shri Dhanpati Mcdhi, and Shri Jayanita 
Rabha @ Tepa, and; their accomplices will include all those who individually or institutionally 
aided, excited, abetted, facilitated and carried out the kidnapping, the murder and concealment of 
the kidnapping and murder uf Swapan Patgiri 

(C) Whether tlierewas conspiraey in targetini; the vietim and the motive behind such 
killing. 

This term is replied in two parts,namely,l. Conspiracy in targeting, 2. Motive behind such killing. 

I. Conspiracy in targeting the victim. Conspiracy.in the context of the instant inquiry.will 
mean criminal conspiracy defined in Section 126A of IPC as follows:. 

“When two or more persons agree to do or cause to be done .- 

(1) An illegal Act, or 

(2) An act which is not illegal by illegal means, such an agreement is designated a 
criminal conspiracy: 

Provided that no agreement except an agreement to commit an offence shall amount to a 
criminal conspiracy unless some act besides the agreement is done by one or more parties to such 
agreement in pursuance thei vof. 

Explanation.- It is immaterial whether the material Act is the ultimate object of such 
agreement or is merely incidental to that object. 

Abetment of a thing. As defined in Section 107 of the Indian Penal Ciodc (IPC) 

“ A person abets the lining of a thing . who- 

Firsl- instigates any person to do that thing; or 

Secondly- engages wi(Ii one or more other person or person or persons in any conspiracy for 
the doing of that thing.tf at; 9 Ct or illegal omission takes place in pursuance of that conspiracy , 
and in order to the doing of that thing ; or 

Thirdly, institutionally aids, by any act or illegal .imission, the doing of that thing. 

Explanation -I.A pemun who, by wilful misrcf resentalion, or by wilful concealment of a 
material fact ‘yhich he is bound to disclose, voluntarily causes or procures, or attempts to cause or 
procure, a thing to be dune, is said to instigate the doing of that thing: or (Illustration 
omitted) 
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Explanalion -2 Whoevv.r cither prior to or at the the time of commission of an act, docs 
anything in order to facilitate the commission of that act, and thereby facilitates the commission 
thereof, is said to aid the doing of that act”. 

The law and jurisprudence .of conspiracy has been discussed in para 10 of the Introductory 
Part I of this report; the same is referred lo...The question whether there was any conspiracy or not 
in the killing of Swapan Patgiri has to be decided on the basis of the law, and facts in evidence on 
record. In ease the answer is in the affirmative, then also the question will be as to who were the 
conspirators? It is in evidence that the family members of Swapan Patgiri were treated by some 
authorities as an ally of the IJLFA. The kidnapping of Mahesh Nath who was predecessor District 
Chairman of the MASS wa^ an instance. So also was the statement of the S.P. Goalpara Shri 
Deepak Kumar who allegedly told Shri Siddhinath Patgiri that because he was Chairman of the 
MASS, his nephew was kidnapped. The ULFA families were requested by various agencies to 
persuade wards in ULFA to surrender, and were forewarned by the army, the CRPF and (rolice 
that if they could not be persuaded, by them to join the peace talks and bring peace:, the 
consequences would not be good for the families.. The persons who participated in the act of 
actual killing on the fateful evening, must have been the same or their agents and accomplishes and 
as such, there could be no other answer than that there was criminal conspiracy in the killing, of 
Swapan Patgiri Therefore, there could be no doubt that forwamers having been a part of the 
conspiracy .The then Chief Minister published press appeals to the members of ULFA families to 
persuade their ULFA membvrs to give up path of violence and surrender, the Army, the CRPF and 
the police accordingly advised the families, and also forewarned that consequences of failure to do 
so would not be good for the family.. There is evidence to show that the SULFAs were enjoying 
protection from the police. Ihis may have disabled the police from taking the right action against 
the SULFA in this case. Similar situation was found in case of Nalbari police sheltering 
SULFAs.Indeed the police- SULFA nexus has been submitted in arguments by the learned ccmnsel 
for the Commission, the Government, and the parties. This means that the SULFA emerged as an 
extra-constitutional authoritj. In case the SULFA wrre such a body of persons and were used by 
police either a.s an auxiliary, or as the striking arm, th;y would also be part of the conspiracy, . We 
have already discus.scd that as conspiracies are often hatched in srcrccy, these circumsijmtial 
evidence will be relevant and admissible. In the killing of Swapan Patgiri there were 5/6 named 
persons in the act of kilMng.Uut there was a course o'" conduct involving the deciders of the course 
of action culminating in thu killing. Considering the facts of this case in light of definitiion of 
conspiracy, it can surely be held that there was a long drawn course of action amounting to 
conspiracy. The manner of planning and execution of the act of killing shows that there mu<>l also 
have been some authoritative assurance of safety to the killers after the act was completed. 
Therefore, it is held that thetv; was conspiracy in this killing case. 

II. Motive Behind Killings.. The. Motive, behind the killing may be analysed as direct or 
immediate; and the ultimate. Regarding the ultimate motive, there is evidence of Shri Siddhinath 
Patgiri having then been the District Chairman of Manab AdhikarSangram Samity (MASS) which, 
rightly or wrongly, has been treated as an organisation in support of the ULFA, and hence h is an 
ULFA related case.and the motive behind the killing is explainable as perpetuation of A.G.P. rule 
by getting rid of the ULl’As, their family meml>crs and their relatives, by elemination and 
denoralisation.lhe fact that there was a request made to the literary organizations and Sahitya 
Sabhos of the .State to persu,ide the ULFAs to surrender is in deposition of the then Chief Minister 
Mahanla.in nnthcr case. Hu;rc is evidence of some persons having visited the shop of Swapan 
Patgiri during the day befou.- kidnapping, but Swapan was not in his shop. .A course of conduct by 
different agencies towards similar persuatuin and the forewarning that in case of failure to effect 
surrender consequences wo»id not be good for the family, and thereafter finally culminating in their 
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kidnapping and killing support such a conclusion. Contemporary similar killings brought in 
evidence of this case alsk< showed that it was the consistent pattern to follow. One may question 
why, in face of the constitutional and legal right for every citizen to freedom of thought and biclief, 
freedom ofn.ssocialion, the relatives need be pressurized to bring them back to peace talks, andl why 
relatives who failed to do so should be secretly killed? 1 he manner in, the weapons with, which 
the victims have been killed leaves no doubt that the killers enjoyed complete immunity for their 
acts of killing. The way in which in all the cases the investigations were made to fizzle out shows 
that the police is in collaboration with them. All these also prove that the entire scheme is being 
remorte- orchestrated. Those in helm of those deparments must be held liable and must be brought 
to justice. The matter being of criminal nature proof must be beyond reasonable doubt. The 
evidence in series of Ciises with common characteristics lead to such a conclusion beyond 
reasonable doubt. In this ca.se Mass was treated on the same footing as IJLFA. 

The immediate motive of the killers could be any reward or satisfaction emanating from those 
who harboured the ultimate motive and engaged the killers. The desire of a consequence is the 
motive for an action. Intention and motive are often used synonymously. In criminal law the 
question of motive is not material where there is direct evidence of the acts of the accused and the 
acts themselves arc sufficient to disclose the intention of the actor. In such cases while. motive is 
immaterial, intention is material.. In the Explanation to .section 161 IPC “a motive or reward for 
doing is illustrated as - a |,>crson who receives a gratification as a motive for doing what he docs not 
intend to do, or a.s a reward for doing what he has not done. In this sense, motive of the killing will 
mean that for which the Liller has committed the kidnapping and the killing. 

(D) Pinpointing responsibilityon persons involved directly or indirectly in commission of 
killing. 

-This is the most difficult task of the Commission. In the absence of effective direct evidence, 

we have to depend on relevant circumstantial evidence, l hat ,of course, is forthcoming in such 
extents as could help us iit pinpointing responsibility on the persons involved. 

Fortunately the term of reference mcnlions”involvcd directly or indirectly in commission of 
killing” Tliis enables us to act on basis of inlcgra cd evidence rarher tlisn on isolated ones. We 
have therefore to integrate such parts of evidence as will lead to a conclusion beyond reasonable 
doubt, for pinpointing rcsponsibility.Besides what are found in relevant pieces of evidence, the 
common characteristics found in cr.ch individual ca.se also throw some light. Wc havc.of couirse.lo 
follow the general principles of evidence enunciated by the authorities on evidence.in pinpointing 
the responsibility beyonej. peasobanlde doubt in this case. 

The best evidence lulc ."Phipson on Evidence.” 9'^ cd. P. 51 under caption : “The Best 
Evidence Rule. Strict Pronf’ Says: “The maxim that “the best evidence mu.st be given of which the 
nature of the ca.se permits." has often been regarded as expressing the great fundamental principle 
upon which the law of evidence di:pcnds. Allhoug'i, however, it played a conspicuous part in the 
early hi.story of the subject, the maxim at the present day affords but little practical guidance. 1 he 
applicability of the rule tjepends on the nature o,' the subject to be proved. In the complicated 
nature of things today the emphasis has somewhi.t changed. (P. 53) According to Phipson,.”In 
the .present day, then, it is not true that the best evidence must, or even may, always be given, 
though its non-producliop may be matter for comment or affect the weight of that which is 
produced. All admissible evidence is in general equally reccivable.Thus, circumstantial evidence is 
no longer excluded by djrcct, and even in criminal cases the corpus Jclicii may gcncrallly be 
established by cither species, or, indeed, by the defendant's n\erc admissions out of Court”. 
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The Supreme Court says that conspiracies are oficn hatched in secrecy; and that circumstantial 
evidence is generally available in such cases. The similarity of the cases in this group of seven 
coses is therefore is relevant and admissible. 

Best on “The Principles of 1 lie Law of lividcm c.” (y"* cd) in its Introduction (pp.4-5) .said: 

6. “With regard to intensity of persuation, the fa: ulties of the human mind arc comprehended 
in the genera, knowledge and judgment. 1. By “knowledge” strictly speaking, is meant an actual 
perception of the agreement or disagreement of any of our ideas ; and it is only to such a 
perception that the term “certainty” is properly applicable. Knowledge is intuitive when this 
agreement or disagreement is perceived immediately, by comparision of the ideas themselves; 
demonstrative when it is perceived mediately, i.e, when it is deduced from a comparision each 
with intervening ideas which has a constant and immutable connection with them, as in the case 
of mathematical truths of which the mind has taken in the proofs, and lastly through the agency of 
our senses, we obtain a perception of the senses the existence of external objects, our knowlcdg;e is 
said to be sensitive. But knowledge and certainty arc constantly used in a secondary scn.se. which 
it is important not to overlook; viz, as synonymous with settled belief or reasonable conviction; as 
when we say that such a one received stolen goods knowing them to have been stolen or that we 
are certain or morally certain, of the existence of such a fact etc.” 

7. 2. “Judgment”, “the other faculty of the mind though inferior to knowledge in respect of 
intensity of persuation, plays quite as important a part in human speculation and action, and, as 
connected with jurisprudence, demands our attention even more. It is the faculty by which our 
minds lake ideas to agree or disagree, facts or propositions to be true or false, by the aid of 
intervening ideas whose connection with them is either not constant and immutable, or i:s not 
perceived to be so.. The foundation of this is the probability or likelihood of that agreement or 
disagreement, of the truth tjr falsehood, deduced or presumed from its conformity or repugnancy to 
our knowledge, observation, and experience. Judgement is often based on the testimony vouching 
their observation or experience but this is clearly a branch of the former, as our belief in such cases 
rests on n presumption t)f the accuracy and veracity of tlic narrators.” 

The observation , accuracy and veracity of the narrating witnesses are, therefore, important. 
However, when no les.s a person than the then Superintendent of Police Shri K.C. Dcka has stated 
about political interference of the Executive police functioning, one has to be cautious on the 
appreciation of evidence. 

The following common characteristics of the first group of seven cases are found ih this 
ca.se white answering its terms of reference so as to justify a finding of a general plan 
or‘UIfocidc”i.c..dcliberalc killing of ULFAs and their families and relatives, on their basis, naimely : 

1. That this killing involved an ULFA family, being that of the ULFA Chief Shri Arabinda 
Rnjkhowa, and its investigation is kept pending, but no clue.. . 

2. Unlike in other this killing, of Dimba Rajkonwar. were committed in the evening light, 

but light was off immediately thcreaRcr, to allow the assailants to escape under darkness. 

3.. The as.sailants covered Ihcir faces with black wrappers and caps, to avoid being idcntifiixJ. 

4. The weapon used ip killing was a firarms of prohibited bore being .32/.3S tores generally 
found in police-military si(.viations 

5. The fircamis being of prohibited tores, forensic examination of the material exhibits wa.s 
avoidcd.or unduly delayed. The report was collected long aflcr. Investigation fizzled out.. 


77 





78 


6 . The vehicle used was reportedly a red coloured Yamaha Motor cycle v/ithout numter plate 
which was never seized or taken into custciy, despite having one answering the 
description,.infonncd by its owner. 

7. There were police patrolling in the crime areas prior and posterior to, but not during the 
killing. 

That the army was ubiquitous. There was lurking evidence of Police-SULFA nexus in the 
killing, some of the latter being constituted into an extra-constitutional authority and used tis the 
executioners.the modus operandii being lo visil ihv family, ask members to persuade its ULFA 
member to surrende, failing which, to send advance: tean to locate and survey the house, then to 
send armed and masked persons to shoot /them dead or take them away and kill them secretly and 
throw the bodies somcwheio,. In this case killing was in the evening. 

9. There was general resentment and decry against the Unified Command Structure/ Chief 
Minister.. 

. — TOrThcrc was connivance of SULFA; and omission lo make any SULFA an accused despite 
clues.. 


1 1 . The investigation did not commensurate with the seriousness of the crime perpetrated.. 

12. That modem scientific methods of investigation, finger/fool prints, dog-squads were never 
used. 

13. No condolence mcs.sage was sent from the G'.»vt. of Assam to the victim family. 

14. No cx-gralia/compci>satofy payment was mat ic or ofl'cred by the Govt, of Assam. in this 
case. 

15 In this case death penalty has been imposed 'or “status offences,” on Dinb'a Rajkonwar 
for being a member of ULFA family of the ULF \ Chief Shri Arabinda Rajkhowa.. 

From some cases “lemote orchestration” and principle of “kill and get killed” are 
deducible. The remote was supposed lo be at Home^^.., 

This conclusion is ba_scd on the similaritics'ortTiTseven cases in almost all rcpccls, 
which could not be so, unless there was remote c rehestration from higher authorities. The 
remote was .supposed to have been at Home. The kill and get killed applied to a SULFA leader. 
Questioned on the two cases, namely, that of killing .)f Dimba Rajkonwar and that of Dr. 

Dharanidhar Das and family, Sliri G.M. Srovastava said (A„ 88 ) Normally police compares 
the caseson the basis of modus operandii and circumsta.ices. In this case 1 have not seen thecase diary 
nor I have seen the statcmi’ius . But the reason and motive behind the killings may come out only 
aflcrthurough invcsligution of the situation and examining in detail every a.spcct and possibilities 
by investigation officers and the officers supervisory level. 

Regarding the SULFAs suspected, it may be appropriate lo observe that because of the position 
in which the SULFAs found lhcm.sclvcs, bclwccii the devil and the deep sea., their erstwhile 
colleagues having been dc;>ertcd by their act of sunendcr, they deserved adequate peotccticin. But 
using their services as “guides, “spotters”, trouble-shooters and ccllaborators in police functions 
could never be viewed as proper treatment meted out to the SULFAs, far less their being tiscd as 
the striking arm or the mcn-in charge of execution. Let them now be bereft of the hallowed positions, 
and give them fair field and no favour, at least foil jwing the insolvency principle of allowing the 
declared insolvent to have 41 fresh start in life. How die erstwhile affected people will adore or avoid 
them will he a dilTurcnl mailer altogether. 

So far as the Governinent wings, agencies, a id authorities, both official and political, the 
principle of ‘Tespomdenl superior” will surely apply; and for all the lapses and mi^eeds. at the 
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lower levels, higher lcvel;i aulhoritics shall be held liable and be subjected to proper punishmicnts. 
So fai’ as political and minister level authorities arc concerned, the principle of collective 
resplonsibility may apply to all those who were forming Govtmment in the State at the relevant 
period. This principle of collective responsibility will find them out wherever they happen to be, 
during the period following the violation of Constitutional and legal rights of the affected citizens 
whose fundamental and other legal and human rights were violated during their own govemjance. 
But even here the insolvency principle should be followed and the political persons also be given 
fair field and no favoue in the ensuing political process of the State. Ixt there be no witch hunting 
of any sort. How the same affected people will accept or reject them will, of course, be an en tirely 
different matter. 

(F.) Reenmmendatiuns to prevent rceurrenec of sueh killings. 

With its limited knowledge, experience and wisdom, to prevent recurrence of such killings, the 
Commission would like ig make twofold recommendations, namely, (1) the immediate, and (2) the 
long term. 

(1) The immediate measure is, first to try to keep in abeyance, and then gradually dismantle 
the existing Unified Command structure, which is neither a statute nor a statutory order, but only 
an anangement agreed to by the Centre and the State Govt regarding deployment and operation of 
the armed forces and other forces of the Union deployed by the Central Govt, “in aid of civil 
power” of the State of Assam, on request/ requisition by the Slate Govt. The Structure itself 
envisages its review afici every three months, and there is no limit to the review and may even 
envisage its dismantling. The parties concerned may agree to dismantle it in the same way they 
agreed to create it. The constitutional position as to deployment of the armed forces and other 
forces of the Union in a Slate has already been discussed in para >14 of “Pajt I. 
INTRODUCTORY.” of (his report and is rcfciTcd to in this context. T he deployment of the armed 
forces and other forces of the Union. in the Stale of Assam has been “in aid of the civil power of 
the Slate." In case of the civil power of the State being sufficient enough to cope with its civil 
problems, ex hypnihe.si, there is no need of armed fijrccs or other forces of the Union for the State.. 
The armed forces and other forces of the Union were deployed to cope with the internal 
disturbance thought to huve been caused by the activities of the banned outfits disturbing the area 
leading to its declaration as a disturbed area under the Disturbed Areas Act. However, the 
disturbance has to a great extent been under control. The life in the Slate has become normal. The 
last Assembly election could be held without any disturbance, thanks to the co-operation of the 
local banned outfits. This may be an appropriate time for effective talks with the local outfits to 
observe cease fire, first for a short period, say six months, and for gradually longer and longer 
periods, and for rcstoralign of mormalcy and confinement of the armed forces and other forces of 
the Union to the barracks, and on continuation and assurance of normalcy, ultimately withdraw, on 
an assurance of peace un the part of the banned outfits and ultimately lifting of their bans 
themselves. To achieve ijiis, strenuous, but cordial, talks between the outfits, the Suite Government 
and the Central Govt would be necessary; and there is no reason why such talks should not surxeed. 
Disturbance and insurgent activities invited the Unified Command Structure. It is in the hands of 
the people in o.ssurc that peace will he maintained and insurgent activities will be curbed and 
normalcy will lx: restored. If the public arc serious in this restoration of normalcy, there can ibe no 
earthly reason why such a situation cannot be brovight about by mutual co-operation of the Stale 
and its people. Modalities may be worked out in consultation and cooperation.among the 
Government, tiic political panics, student organizations, the outfits and the general public. 
Restoration of normalcy will also effect econorny..Meanwhile, in the interest of peace and 
tranquility, there shoild bg no witch hunting. Constututionally speaking, restoration of normalcy is 
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the terminus of internal dii.lurbanccs and army deployment in the Slate. Under Article 355 ol the 
Constitution of India it is the duly of the Union of India to protect against external aggression and 
internal disturbance and to ensure that the Government of every State is carried on in accordance 
with the provisions of the ( 'onsliliUion. 'nicrc is no problem of external aggression in As.sam,. the 
only problem being that of internal disturbance. If that is .solved and normalcy is restored, the State 
will be in a position to carry on in accordaaaaaar ce with the provisions of the Conslilutioin of 
India.. 

(2) The long term meusures are meticulous observation of the provisions of the Constitution 
and the laws in carrying out each and every function of the government. All the departments of the 
Government must function faithfully in accordance with the mandatory provisions of the 
Constitution of India. In oilier words, the long term measures may include, in the long run, the 
faithful obedience to, and implementation of, the Constitution and the laws of the country , The 
Centre-State relationship niust also be in accordance with the mandates of the Constitution. 
Guidance of the famous Sarkaria Commission’s report will be helpful in this regard. Manu^smriti 
said ( Bullcr) VIII, 351. ”l)y killing an assassin the slayer incurs no guilt, (whether) he does it in 
public or secretly; in that co,se, fury recoils upon fury.” 386.’That king in whose town lives no thief, 
no adulterer no defamer, no man guilty of violence and no committer of assaults attains the world of 
Sakra (Indra)”; 420. “A king who thus brings to a conclusion all the legal business enumerated 
above, and removes all sin, reaches the highest stale (of bliss)” Sukracharya’s Dandanili is based 
on danda , meaning, punishment. Ancient sages said that without danda malsyanyayu will prevail 
and the strong will devour the week, even the sacred prufiada of the yajna will be swooped at by 
crows. Danda keeps awake when the country is asleep. All people have innate goodness in them, 
but some do not. In the absence of punishment lliose will demoralize others (n the society. The 
norms and laws of today ^re not materially different. Secret killing amounts to denial of all the 
constitutional, legal and human rights to (he killed, and violation of all these rights by the killer. If 
killing is by public authorities, it also means trampling over the oaths taken by them on assumption 
of public ofTices. The society need be protected from the people with such dangerous propensities. 
It is trite learning that cvciy action ha.s a reaction, fury generates fury and that brutalities generate 
more brutalities. Cunlinuitus disturbance of the even keel of the society and some excesses 
commited by some elements had to be checked by equally harsh measures, but that would not 
justify the lawfully established Government in abdicating its powers, duties and responsibilities to 
cxUa-Constilutional organs zeopardizing the legal, .fundamental and human rights of the citizens of 
soverign, socialist and democratic Republic of India.. Those who are entrusted by the people to 
govern them, ought to be well versed with the provision.s of the Constitution of India aind the 
relevant laws. rules, and ailminislralive instructions, and orders framed thereunder. They should be 
aware of the constitutional limitations as also the rights of the citizens of the State against their State 
itself. Fundamental rights uf citizens, including rights to life, liberty, freedoms, non-discrimiination 
etc. must not be violated. 'I hey must never have propensity to kill the citizens they govern, secretly 
or openly. They must not harbour any kind of hatred or dislike on numerical, religious, communal, 
racial, ethnic, social,historltaI. or of any sort whatever. At the minimum they should be true to their 
oaths and be absolutely free from corruption in any form and manner.. While no training course will 
be appropriate, considering their exalted position and prestige, periodical seminars and discussions 
at government levels may icfresh their knowledge.and experience. 

The Police dcparlmeol is the first resort ol the people for protection of thcirlifc, liberty, 
piopjirty ctc.Sprcading disaffection towards police is an offence. Uveryone has the duty to help 
police in restoring law and order in society provided he is capable of doing so if called upon. There 
is no doubt that our Police force is one of the best .n the country .To make our police still more and 
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more efficient and instructed, some officers, by turn, may be sent for advanced training in detection 
and decision in moderu crimes and criminal practices. Such trained police personnel may be pul in 
the police training College. They should undergo a training course in human right and cyber and 
other present day crimes and crime prevention. . 

Regarding the SULFAs suspected, it may be appropriate to observe that because of the position 
in which the SULFAs found themselves, between the devil and the deep sea., their erstwhile 
colleagues having been deserted by their act of surrender, they deserved adequate peotection. But 
using their services as “guides, “spotters”, trouble-shooters and ccllaborators in police fiiiKtiocts 
could never be viewed as proper treatment meted out to the SULFAs, far less their being used as 
the striking arm or the men in charge of execution. Let them now be bereft of the hallowed positions, 
aix) give them fair field and no favour, i|t least following the insolvency priiKiple of allowing the 
declared insolvent to have a fresh start in life. How the erstwhile affected people will adore or avoid 
them will be a different matter altogether However, the insolvency principle is not applicable in 
criminal law. 

So far as the Government wings, agencies, and authorities, both official and political, thie 
priiKiple of “respomdent superior” will surely apply; and for all the lapses and misdeeds at thie 
lower levels, higher levels authorities also shall be held liable and be subjected to proper 
punishments. So far as political and minister level authorities are corKcmed, the principle of 
collective resplonsibility may apply to all those who were forming Govtmment in the Stale at the 
relevant penod. This principle of collective responsibility will find them out wherever they happen 
to be, during the period when the violation of Constitutional and legal rights of the affected citizens 
whose fundamental and other legal and human rights were violated during their govemarKe. But 
even here, except in the criminal cases, the iirsolvency principle should be followed and the political 
persons also be given fair field and no favouc in the ensuing political process of the State. Let there 
be no witch hunting of any sort. How the same affected people will accept or reject them will, of 
course, be an entirely different matter The insolvency principle is not applicable to criminal matters.. 

this, strenuous, but cordial, talks between the outfits, the State Government and the Central Go'vt 
would be necessary; and there is no reason why such talks should not succeed. DisturbaiKe and 
insurgent activities invited the Unified Command Structure. It is in the hands of the people to assui'e 
that peace will be maintained and insurgent activities will be curbed and nomialcy will be restoreiJ. 

If the public are serious in this restoration of normalcy, there can be no earthly reason why such a 
situation cannot be brought about by mutual co-operation of the Stale and its people. Modal iliirs 
may be worked out in consultation and cooperation.among the Government, the political parties, 
student organizations, the outfits and the geiKral public. Restoration of normalcy will also effect 
economy.. Mean while, in the interest of peace and tranquility, there shoild he no witch huntinjg. 
Constututionally speaking, restoration of normalcy is the terminus of internal disturbances and army 
deployment in the Slate. Under Article 355 of the Constitution of India it is the duty of the Union of 
India to protect against external aggression and internal disturbance and to ensure that tlie 
Crovemmeni of every Stale is carried on in accordoiKe with the provisions of the Constitution. 

There is no problem of external aggression in Assam, the only problem being that of internal 
disturbaiKe. If that is solved and normalcy is restored, the Slate will be in a position to carry on in 
accordaaaoaance with the provisions of the Constitution of India.. 

(F) Any other natter re||iffd or relcvaol to the inquiry 
Under this the Conuniuion would like to deal with the question of competuation . ex gracia. or nn 
some reasonable basis. We ore all proud to claim that our State is a welfare Slate. In case of any mishap 
or calamity befalling any one or more of our citizens or families, the welfare Slate considers it to its duly 
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to offer rescue and relief to the affected persons and families, as the case may be. It is more so when the 
sufferer has reasons to feel that the State itself was the immediate or even remote cause of the misery. The 
rendering of rescue, relief and recompense does not in any way amount to any fault on the part of the 
State. It is really praiseworthy of the Chief Mittisters of the States to have instantly announced such 
reliefs and rehabilitation packagew, and offer in appropriate cases employments to the surviving eligible 
members of the families, inasmuch as sometimes the very bread earning patriarch is lost to the family. 
Even the Legislature has now provided for payment of suitable “no-fault liability” irrespective of the 
claim for fault liability. The public prosecution may result in punishment of the culprits, but that itself 
will bring no financial and livelihood replenishment of (lie loss suffered by the survivors, including the 
minor children of the bereaved family. In this case Swa]>an Patgiri's father expired and his mother is 
alive.The Commission, as submitted by the learned senior counsel for (he Commission and the learned 
Senior Government Advocate, and for the ends of distributive justice, doth hereby direct the State 
Government of Assam to pay to the mother Smti Renu Patgir, for the benefit of the family, a sum of Rs 
5.00.000 (Rupees five lakhs ) only, forthwith. More than seven years have already elapsed, and it brooks 
no farther delay. 


=x== 


(14) 

SHRl DiNESH CHANDRA. RAI KILLING CASE 

GoalpaGoalpara Case No ra P.S Case No. 231/99 
(U/t. 302/ 34 IPC r/w i. 25(1) (a)/27 of Anns Act) 
Dae of occurrence 24.12.99 


By this Commission's order dated 5.4.2006, by virtue of the authority conferred on it by the 
Government of Assam's Notification No.PLA. 331/2005/2 dated 3"* September 2005, in continuatiion of 
the earlier Notification . No.PLA 331/2005/1 dated 22.8.2995, after hearing the applicant and the 
learned Senior Counsel for the Commission and the leamod Senior Govt. Advocate, Assam, and in the 
interest of justice, it has taken up this case for inquiry. 

By virtue of the aforesaid Notifications the Commiaain is to inquire into, in each case.the 
following terms of reference, and any other matters with recommendations, if any, namely: 

”(a) Circumstances . in each case, leading to the killing of its victim.. 

(b) Identity of the killer(s) and accomplice(s), if any. 

( c) To find out whether there was any conspiracy in targeting the victim and the motive bchindl such 
killing. 

(d ) Pinpoint responsibility on persons who were involved directly or indirectly in the commission of 
such killing. 

( e )fo make recommendations to prevent recurrence of such killing. 

( f ) Any other matter related to or retevanl to the purTXise of this inquiry;” 
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(A) CircumsUiDces leading to the killing of Shri Dinesh Chandra RaL 

On 24.12.99, morning, an FIR was lodged at the Agia Outpost of Goalpara Police Station b)' Shri 
Dhiren Ch. Rai to the effect “that af night of 23. 12.99 at about 1 A.M. unknown miscreants came to his 
house, caused various excesses and indiscriminate firings killing his eldest brother Shri Dinesh Ch Rai 
at the centre of tbeir courtyard, and left” 

As P.W. 1 Shri Ohiren Ch. Rai stated that they were three brothers Shri Dinesh Ch. Rai, a 
bachelor, was the eldest, he was the middle, and the youngest was Shri Mani Kanta Rai; and that 
they all lived in a joint family ..Hearing about earlier secret killings, they dcided not to open the door if 
anyone called at night. On 3.12.99 at about 12 midnight / I A.M about three persons entered their 
courtyard and struck against their door and tried to open it. They spoke in local language ^vhich 
indicated that they were non-l lindi people After about half an hour of their continuing to do so, without 
any reason, Dinesh Ch. Rai opened the door and the assailants caught hold of him and made him call 
other inmates who did not leapond. Then they heard repeated firing sounds, but did not know that their 
brother was being killed. A little thereafter villagers came and called them from outside and coming out 
they found their brother killed. The assailants left before the arrival of the villagers. Their nephew wrote 
an ejahar which was dictated and signed by Dinesh Ch. Rai, and it was lodged at the Agia Outpost, of 
Goalpara Police Station whereupon the .Goalpara case No. 231/99 u/s. 302/ 34 IPC r/w s. 25<1) (a)/27 
of Anns Act was registered. 

N..W.3 Dr. Sahidul Rahman found the following injuries on the body of Shri Dinesh Rai. 

y on upper lip on right side, 2. Pehetrating injury below right eye 2 cm x 2cm. 3; Exit of injury N. I 
and 2 below left year. and left eye , skull etc., brain blown outside. 4. .Penetrating wound below and 
medial to right nipple, size 2 cm x 2cm. Penetrating wound above right nipple 2cm x 2cm. 6. Exit 
wound of 5 through back of chest of left side 5 cm x 5 cm. All the injuries were fatal, and e one may 
cause instantaneous death death, individually.As regards weapons used, the doctor opinet^l that 
sophisticated and powerful rifles were used from close range There was, therefore no doubt that the 
death of Shri Dinesh Ch. Rai was caused by the bullet injuries caused by the assaillants.. 
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(B) The identity of tlie killers, and their accomplices, if any 

The killing of Dincsh Chandra Rai was secret as to the identity of the killers and their 
accomplishes though not as to lime and manner of killing. It is also a developed principle of law that 
accomplices arc the parties to the ^rime. On the basis of degrees of complicity to the crime, accomplices 
are divided into perpetrators and accessories. An accessory is one who excites or helps the commiission 
of a crime by the perpetrator. Perpetrator is exclusively the person who in law performs the crime. More 
precisely, the perpetrator is the person who. being directly struck at by the criminal prohibition, offends 
against it with the necessary mens rea or negligence Thus, accomplishes include, while accessories 
exclude the perpetrator of the crime. However, oftem they are used as synonymous. 

The identity of the killers has to be based on evidence on record. P.W. 1 said that the night was 
moon-lit and their house has cement-plastered wall, with soors having small gaps through which they 
could peep outside. So peeping they saw three persons in civil dress with black treousers and jackets 

and some police-like caps.; At that time they saw only three persons with arms like A.K. 47 rifles, but 
later learnt that there were two others waiting about a furlong away. The three were talking in Hindi, 
but from their intonation we thought that they were non-Hindi Rabhas. There were ULFAs among the 
neighbouring Rabhas, some of them having been led by him to surrender whom he could have 
identified if produced before him. 

P.W. I.Dhiren Rai did not know why his elder brother was killed, but said that his younger 
brother’s son Jayanta Rai was in the ULFA and that could be the reason for the killing of his elder 
brother. He believed that the premature submission of the F.R.within two and half years, without any 
clue in the case was because of complicity of police with SUl.FAs in the killing 

P. W.2 Shri Gajen Rai . a co-villagerm deposed that Dinesh Rai was a popular social worker having 
no enmity with any one, and he believed that Dinesh was killed only because of one of his brother’s 
son was in the ULFA; and that Dinesh Rai himself apprehended the danger before his death as he 
himself disclosed. Dinesh Rai did not belong to any political party. He did not participate inanti- 
foreigner activities, he was critical of Govt activities, but never attended any public meeting.l laving 
heard about the similar cases, he also believed that the Giovemment was in league with the SULIFAs in 
this case.. 

N.W. 2. Shri Kama! Ch. Bora, of Agia outpost, the I.O. of this case deposed that arriving at the 
place of occurrence taking stock of the situation and the dead body, he was of the impression that there 
were random firings and ihcinmates could save themselves being behing the half brick walls. He seized 
1 1 Nos. of of empty cases of A.K. 47 rifle and 3 numbers of small, and 4 nos of fired bullets, rom near 
the dead body, and seized them. Meanwhile the Circle Inspector and the Addl. S.P.(HQ)(Mr. Seal (since 
expired) arrived and issued necessary' instructions. He examined as many as 1 1 witnesses from inmates 
and villagers Me said that extremist activities increased in Goalpara district since 1997; and that he 
knew and had met and talked to Dhiren Rai, but did not know the deceased Dinesh Rai. He did not ask 
any of the inmates as to whether they would be able to identify the assailants if produced before them. 
According to him, there was no army camp within Rongjuli Jurisdiction. 

Regarding the language used by the assailants he told that at first they spoke in Hindi, but later in 
local Assamese accent. When shown that Dhiren Rai said that they were Rabha Tribals and that he 
deliberately did not ask that question, he denied the suggeslion.and also denied that he deliberately did 
not follow up the instruction of the Addl. S.P.(HQ) to ascertain to which group those itibals belonged. 
He further said that he suspected and examined the following three Rabha tribals. Namely. Prasanta 
Rabha. son of Mahesh Rabha of village Dariguri. Sanjip Rabha, son of Jogen Rabha of village Dariguri. 
Digen Rabha, alias Deven Rabha son of Mrigeii Rabha of Village Dariguri, P.S. Goalpara, but there 
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was no mention that they were SULFAs; and that they did not belong to any organization. He also 
examined Niren Rabha of Himajuli village,who also was not a SULFA. He admitted that there was a 
sizable number of ULFAs in Rangjuli area and that a good number of them had surrendered.. RtJCOtds 
of SULFAs were m^ntained at police headquasters He denied the suwestion that he deliberately did 
not pursue the clue as to SULFAs as indicated by the inmates of the house, for reasons best kno wn to 
' him. The I.O. Shri Kamal Ch. Bora was aware of the ULFA family members killing cases in Goalpara 
and other districts of Assamk He was akso told by Kamal Ali, examined under S,161 Cr.P.C. that Shri 
Dhiren Rai’s son Shri Jayanta Rai was an ULFA. Yet he says, the question of probability of SULFA 
being involved in the ceime occurred in his his mind, but he could not do anything in the ansece of any 
clue. 

Regarding apprehension of killing in the minds of the members of the family, he was not aware of 
it or it having been told to any polce officer. He did not know that Jayanta Rai surrendered after this 
incident. He knew SULFAs Rusevelt Rabha and Pirandar Rava only.of the Rabha SULFAs and that 
Rusevelt Rabha was always seen in a vehicle. He could not locate the black Maruli Zypsy allegedly 
used in the crime, though he interrogated several people, but he did not go to the DTO for the purpose, 
nir did he conduct any raid. He did not consider SULFAs to be extremists, nor did be know about illegal 
activities of them. 

The empty cartridge cases and fired bullets and ammunition recovered from the pUice of 
occurrence were not sent for forensic/ballistic examination, as according to him,’’such examination will 
ne necessary only if the arms were also found to trace whether those ammunitions were fired from 
those arms as in tgs case bno arms were recovered, so it was not necessaru to send those ammimition 
for ballistic examination”. He also did not examine the probable makes, bores and other particulars of 
the weapons. Reason for not sending those for examination was that he was otherwise busy in several 
matters. H ecould not also follow up the instructions of the ADDI S.P.(HQ) for the same reason.. . 

The distance between the Bbelakhamar village of Jayanta Rai and the Agia outpost was about 18 
kms. During his tenure in Agia outpost, two killings, namely, this and the Mahesh Nath's killing, both 
being ULFA related cases. He did not know whether the State Government was involved in conspiracy 
with the SULFAs, as were alleged in some other such cases. He handed over charge on 17.7.2001 being 
transferred. 

Successor Shri Sunil Ch. Sarma was entrusted with investigation of the case on 
10.1 1 .2001 .According to him, once the SSP(CID) wanted the case and he took the case diary to him. 
and it was examined by one DSP Shri A. Sarma went through the case diary taking from him, and the 
DSP issued certain verbal instructions on its investigation, otk of those being to sent thd the material 
exhibits to the Goalpara Police Reserve Armourer for examination. But the I.O.’s transfer order having 
been issued on 1.2.2002, he could not follow it up. The case diary was with him from 10.11.2001 to 
8.7.2002. No entry was made from 10.1 1 .2001 to 8.2.2002. ahd he did not think about its clue. 

Successor I.O. Shri Achyut Talukdar received the Case Diary in .Fcb/March 2002. Afier about 2 
months of his investigation he submitted the proposal for F.R. (Final Report) and it was approved by 
the then Addl S.P. (HQ) Mr. Bijoy Kilagram whereafter it was placed before the CJM Goalpsira on 
10.Q.2002. Shri Talukdar admitted that in this case no clue was founf, no Charge sheet submittied and 
none made accused. He also admitted that before finalization of F.R. no notice was recorded to have 
been served on the complainant and no notice is recorded to have been issued by the CJM. No order 
was shown to have been issued by the O.C. Goalpara for issue of the FJl Shri Talukdar also admitted 
that as I.O. he did not make any observation, suggestion or recommendation for issue of F.R in this 
ca.se at that stage. I le denied the suggestion that this was so on pressure from above. 
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N.W. 1. Shri Decpak Kumar, l.P.S. , the then S.P. Goalpara . in para 2 of his affidavit dated 
13.9.2006, su'd that ‘\vhile he was S.P. Goalpara, he was informed about the incident of Goalpara P.S/ 
case No. 231/ 99 wherein one person was killed, namely. Shri Dinesh Ch. Rai. a resident of Village 
Bhelakhamar under P.O. & P.S. Goalpara in the district of Goalpara, Assam.’' In para 3 thereof he said 
that " on receiving the information’, taken all necessary' steps about the incident. 

Cross- examined by Shri P.K. Musahari. the learned Sr. Govt. Advocate Assam, Mr. Deepak 
Kumar said that the entire district of Goalpara was equally backward and that during his tenure the 
district was infested more or less by different extremist groups such as ULFA, RNSF (Rabha National 
Security Force), BLT. ANVF(Achik National Volunteer Forcc).Thc bordering areas appeared to be 
more thickly infested because of their facilities of retrieving beyond the borde3r and to return back for 
operation.; and that these areas were ideal for operations and networking by the extremists. Ambuishing, 
kidnapping and killing incidents were gradually on the rise.As regards force, during his time there was 
no army column, but 4 companies of CRPF and the District Executive Force were there under him. 

According to the S.P. records of ULFAs, SULFAs and Other extremist groups were maintaimed by 
the District administration.Police administration always tried for surrender of extremists; and 76 iRNSF 
boys surrebdered. 

As regards the investigation of the case and supervision thereof Mr. Kumar's answers W(sre of 
must have, shold have, could have type He came to know of the case in the morning of 24,12,99, he 
must have visited the place of occurrence; the other officers must have visited before him;he did not 
issue any supervisory instructions, but it was duty of Addl S.P.(HQ) to have done so; such notes were to 
be placed before the S.P. for information only; that the 1.0. alone be able to answer information about 
investigation matters; he came to know about Jayabta Rai having been an ULFA only in investigation 
of the case;.but he did not remember whether he visited his house; 

Mr. Kumar categorically said that the police always appealed to the ULFAs for their surrender; 
and Govt, also made some rules as to to whom, and how to surrender and what were the b<mcfits 
available to surrenderees. He said that it was their duty to visit the houses and take informayions about 
their ULFA members, though he did not remember whether he at all visited Jayanta Rai’s family house 
for the purpose.; and that without being informed he could not say that some groups even forwamed the 
family that should they failed to persuafe their ULFA members to come and surrender, the 
consequences for the family would not be good. But he did not rule that out.If SULFAs attempted to 
nake their erstwhile ULFA colleagues to surrender, it would, surely receive approval of Police 
administration, he said. 

Reply ing to a question whether the Final Report to be submitted was to be brought to the botice of 
the S.P. he said that it was to be approved by the Addl S;P.(HQ); and that he was transferred out of 
Goalpara bon in October 2000, while the F.R. was submitted on 10.5.02. As to when Final Report is to 
be submitted he said that there was no fixed time schedule, but when all efforts to find out a clue failed, 
the Final Report is submittee by Police and the CJM accepts it. Referring to the killings of Shri Dinba 
Rajkonwar who was elder brother of ULFA Chief Shri Arabinda Rajkhowa, Phuleswari Das's 
family being the family of ULFA Cultural Secretary and few other cases of the line he was asked 
whether rhat aspect was considered in the case, he said yes. Asked what would be his inference if the 
modus operandii of several cases be the same, he said rhar killing always had the same modus operandii 
The following question and answer show; 

Q. In a concrete case where the members of the family were advised to bring back their III FA 
memMrs to the peace talks and they were also told that the consequences of their failure to do so would 
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not be good for the family and unfortunately after some time a member of the family who was so told 
and so forewarned was killed, what would be your normal conclusion? 

A. Naturally a suspicion will arise. 

In cross-examination by Dr.Y.K.Phukan, the learned senior counsel for the Commission,Mr. 
Kumar said that he attended all the meetings of Deputy Commissioners and S.P.s of the districts 
organized by the then Chief Minister Shri P.K. Mahanta apparently to discuss Law and order problem . 
but he did not remember how many times.and that without seeing the minutes he could not say w hether 
there were discussions about the killing of members of ULFA families, or progress or investigation 
status of such cases. He also said that in the meetings of high police officers organized by the DGP 
the question of investigation status of cases involving killings of members of ULFA families inured 
into or discussed the reply was that in such type of meetings , the In-Charge of CID , Fblice 
lleadquaetcr discuss about the progress or investigation failures, if any. Mr Kumar also answered that 
while he was S.P. Goalpara. fhe IGP(Operations) was Shri G.M. Srivastava, and he attended aH the 
meetings called by the then Chief Minister Sshri Prafulla Kumar Mahanta., and also all the meetings 
called by the then DGP, Assam.; and that Shri Srivastava used to advise them “ to control the situation 
in a better way" 

Mr Kumar said that there was a SULiFA camp at Goalpara for SULFAs andRNSF surrenderees 
and an area of 100 bighas was given to them for their rehabilitation. There were about 50 SULFAs most 
of them living in their houses. As regards utilization of serv'ices of SULFAs he said while their services 
were not outilised. there was no bar to their being utilized as informers and guides. .. 

This case was the first of its kind in Goalpara district and the contours of criminality are 
not prominent. However, from its modus operandi and it having involved an ULFA family, the 
Police-SLIL FA nexus was identifiable, though the individual perpetrators may not have been from 
Dhoopdhara area itself. An almost permanent SULFA camp at Goalpara Town accommodating a 
number of SIT.FA leaders. There was evidence in another case that there were smaller SULFA 
camps under Dudhnoi P.S. in the house of Rusvelt Rabha, and at Kiisnai outpost.. These have 
been emerging as important factors to be considered in this type of cases: The SULFas of Dudhnoi 
Sl'LF.A camp are suspected to be the perpetrators in this case. All Govt, agencies like |he Police in 
unholy nexus and collaborators with the SULFAs will be the accomplices. 

Considering the evidence on record and the surrounding circumstances, the identity of the killers 
may be limited to SULFAsofGoalparacampin mexuswith the then Goalparapolice 

( C)Whethcr there was any conspiracy ip targeting the victim and motjve behind such 
killing 

This terin is replied in two parts, namely, conspiracy in targeting, and motive for killing. 

l.Conspiracy.in targeting the victim. Conspiracy , in the context of the instant inquir,will mean 
criminal conspiracy as defined in Section 126A of IPC as follows:. 

“when two or more persons agree to do or cause to be done .- 
*(l) An illegal Act, or 

(2) An act which is not illegal by illegal means . such an agreement is designated a criminal 
conspiracy . 

Provided that no agreement except an agreement to commit an offence shall amount to a criminal 
conspiracy unless some act besides the agreement is done by one or more parties to such agreement in 
pursuance thereof. 

Explanation.- It is immaterial whether the material Act is the ultimate object of such agreement or 
is merely incidental to that object.. 
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Abetment of a thing. As defined in Section 107 of the Indian Penal Code (IPC) 

** A person abets the doing of a thing . who- 
First- instigates any person to do that thing; or 

Secondly- engages with one or more other person or person or persons in any conspiracy for the doing 
of that thing.if an act or illegal omission t^es place in pursuance of that conspiracy , and in order to 
the doing of that thing ; or 

Thirdly, institutionally aids , by any act or illegal ^mission, the doing of that thing. 

Explanation -I.A person who, by wilful misrepresentation, or by wilful concealment of a material fact 
which he is bound to disclose, voluntarily causes or procures .or attempts to cause or procure, a thing to 

be done, is said to instigate the doing of that thing.; or (Illustration omitted) 

Explanation -2 Whoever either prior to or at the the time of commission of an act, does anythiing in 
order to facilitate the commission of that act, and thereby facilitates the commission thereof, is <>aid to 
aid the doing of that act”. 

The law and jurisprudence of conspiracy has been discussed in para 10 of the Introductory part of 
this report; the same is referred to...Thc question whether there was any conspiracy or not in the killing 
of Dinesh Ch. Rai has to be decided on the basis of the law, and facts in evidence on record. In case 
the answer is in the affinnative, then also the question will be as to who were the conspirators?. It is in 
evidence that Dinesh Ch. Rai was requested by various agencies to persuade his younger brother’s son 
shri Jayanta Rai, who has been of ULFA, and was forewarned by the army, that if could mot be 
persuaded, by him, to join the peace talks and bring peace, the consequences would not be good for the 
family Earlier in l994.some unknown persons come to his quarter and enquired of his whereaibouts. 
most probably to kill him. as some other person whose whereabouts could be collected at that time were 
secretly killed, and lot of troubles were created at the residence of their father at Lakowa. and tlte fact 
that two persons participated in the act of actual killing on the fateful evening, there can be no other 
answer than that there was criminal conspiracy in the killing. There is evidence to show that the SULFA 
camp was in touch with the police. Indeed the police- SULFA nexus has been submitted in arguments 
by the learned counsel for the Commission, the Government, and the parties. This means diat the 
SULFA emerged as an extra-constitutional authority. In case the SULFA were such a body of persons 
and were used by police either as an auxiliary, or as the striking arm, they would also be part of the 
conspiracy. . We have already discussed that as conspiracies are often hatched in srcrecy. these 
circumstantial evidence will be relevant and admissible. In the killing of Dinesh Rai were several 
persons in the act of shooting.But there was a course of conduct involving the deciders of the course of 
action culminating in the kilting. The earlier coming of the half pant ersting, msdked and armed 
persons was also a part of the cinspiracy. Considering the facts of this case in light of definittion of 
conspiracy, it can surely be held that there was a long drawn course of action amounting to conspiracy . 
The manner of planning and execution of the act of killing shows that there must also have been some 
authoriuuive assurance of safety to the killers after the act was completed. Therefore, it has to lie held 
that there was conspiracy in this case.. 

II. Motive Behind Killing.. The. Motive, behind the killing may be analysed as direct or 
immediate; and the ultimate. Regarding the ultimate motive, there is evidence of Dinesh Ch. Raii's 
brother'son Shri Jayanta Rai having been in the ULFA, and hence it is an ULFA related case.eind 
the motive behind the killing is explainable as perpetuation of AG.P. rule by getting rid of the 
Ul.FAs, their family memvers and their relatives, by elimination and deiTKiralisation.Thc fact that 
there was a request made to the literary organizations artd Sahitya Sabhas of the State to persuiidc 
the III FAs to surrender is in deposition of the then ChiefMinistcT Mahanta.in another case. Then; is 
evidence of the Armymenm policemen and others having visited the family house and first 
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advising to recall Jayanta Rai from ULFA and later forewarning that the consequences of the 
failure to do so would be serious. A course of conduct by different agencies towards similar 
persuatuin and the forewarning thqf in case of failure to effect surrender consequences would not l>e 
good for the family, and Ihereaher finally culminating in their killing support such a conclusion.. 
Contemporary similar killings brought in evidence of this case also showed that it was the 
consistent pattern to follow. One may question why, in face of the constitutional and legal right for 
every citizen to freedom of thought and belief, freedom of association, the relatives need Ite 
pressurized to bring them back to peace talks, and why relatives who failed to do so should be 
secretly killed? The manner in, the weapons with, which the victims have been killed leaves no 
doubt that the killers enjoyed complete immunity for their acts of killing. The way in which in all 
the cases the investigations were made to fizzle out shows that the police is in collaboration with 
them. All these also prove that the entire scheme is being remorte- orchestrated. Those in helm of 
those deparments must be held liable and must be brought to justice. The matter being of criminal 
nature proof must be beyond reasonable doubt. The evidence in series of cases with common 
characteristics lead to such a conclusion beyond reasonable doubt. . 

The immediate motive of the killers could be any reward or satisfaction emanating from those who 
harboured the ultimate motive and engaged the killers. The desire of a consequence is the motive for an 
action. Intention and motive are often used synonymously. In criminal law the question of motive is not 
material where there is direct evidence of the acts of the accused and the acts themselves are sufficient 
to disclose the intention of the actor. In such cases while.molive is immaterial, intention is material.. In 
the Explanation to section 161 IPC “a motive or reward for doing is illustrated as -a person who 
receives a gratification as a motive for doing what he does not intend to do, or as a reward for doing 
what he ha.s not done. In this sense, motive of the killing will mean that for which the killer has 
committed the filling and without which he would not. 

(D) Pinpointing responsibilityon persons involved directly or indirectly in commission of bulling. 
This is the most difTicult task of the Commission. In the absence of effective direct evidence, we have 
to depend on relevant circumstantial evidence. That, of course, is forthcoming in such extents as could 
help us in pinpointing responsibility on the persons involved. Fortunately the term of reference 
mentions”involved directly or indirectly in commission of killing” This enables us to act on baisis of 
integrated evidence rarher thsn on isolated ones. We have therefore to integrate such parts of evidence 
as will lead to a conclusion beyond reasonable doubt, for pinpointing responsibility. Besides what are 
found in relevant pieces of evidence, the common characteristics found in each individual case also 
throw some light. 

Best on “The Principles of The Law of Evidence.” (9'*' ed) in its Introduction (pp.4-S) said: 

6. “With regard to intensity of persualion, the faculties of the human mind are comprehended 
in the genera, knowledge and judgment. 1. By “knowledge” strictly speaking, is meant an actual 
perception of the agreement or disagreement of any of our ideas ; and it is only to such a 
perception that the term “certainty” is properly applicable. Knowledge is intuitive when this 
agreement or disagreement is perceived immediately, by comparision of the ideas themselves; 
demonstrative when it is perceived mediately, i.e, when it is deduced from a comparision each 
with intervening ideas which has a constant and immutable connection with them, as in the case 
of mathematical truths of which the mind has taken in the proofs, and lastly through the agency of 
our senses, we obtain a perception of the senses the existence of external objects, our knowledge is 
said to be sensitive. But knowledge and certainly are constantly used in a secondary sense, which 

it i* impnriNnt nni lo itvarinok; vjy, mm mynnnymoum with •cttlvil batter or reuaonable convtetlon; U4i 
when wc say that such a one received stolen goods knowing them to have been stolen or that we 
arc certain or morally certain, of the existence of such a fact etc." 
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7. 2. “Judgment", “the other faculty of the mind though inferior to knowledge in respect of 
intensity of persuation, plays quite as important a part in human spwulation and action, and, as 
connected with jurisprudence, demands our attention even more. It is the faculty by whichi our 
minds take ideas to agree or disagree, facts oc propositions to be true or false, by the aid of 
intervening ideas whose connection with them is cither not constant and immutable, or is> not 
perceived to be so.. Tlie foundation of this is the probability or likelihood of that agreemeint or 
disagreement, of the truth or falsehood, deduced or presumed from its conformity or repugnancy to 
our knowledge, observation, and experience. Judgement is often based on the testimony vouching 
their observation or experience but this is clearly a branch of the former, as our belief in such cases 
rests on a presumption of the accuracy and veracity of the narrators.” 

The observation, accuracy and veracity of the narrating witnesses are, therefore, impoiiant. 
However, when no less a person than the then Superintendent of Police Shri K..C. Deka has stated 
about political interference of the Executive police functioning, one has to be cautious on the 
appreciation of evidence. 

The best evidence rule ."Phipson on Evidence," 9'" ed. P. 51 under caption ; “The I3est 
Evidence Rule. Strict Proof' Says: “The maxim that “the best evidence must be given of which the 
nature of the case permits.” has often been regarded as expressing the great fundamental principle 
upon which the law of evidence depends. Although, however, it played a conspicuous part in the 
earl) history of the subject, the maxim at the present day affords but little practical guidance. The 
applicability of the rule depends on the nature of the subject to be proved. In the compliaated 
nature of things today the emphasis has somewhat changed. (P. S3) According to Phipson..“In 
the .present day, then, it is not true that the best evidence must, or even may, always be given, 
though its non-production may be matter for comment or affect the weight of that which is 
produced.AII admissible evidence is in general equally receivable.Thus, circumstantial evidence is 
no longer excluded by direct, and even in criminal cases the corpus delicti may generally be 
established by either species, or, indeed, by the defendant's mere admissions out of Court". 

The Supreme Court says that conspiracies arc often hatched in secrecy; and that circumstantial 
eviderKc is generally available in such cases. The similarity of the cases in this group of seven 
cases is therefore is relevant and admissible. 

Best on “The Principles of The Law of Evidence." (9"' ed) in its Introduction fpp.4-5) said: 

6. “With regard to intensity of persuation, the faculties of the human mind are comprehended 
in the genera, knowledge and judgment. 1. By “knowledge" strictly speaking, is meant an actual 
perception of the agreement or disagreement of any of our ideas ; arxl it is only to such a 
perception that the term “certainty" is properly applicable. Knowledge is intuitive when this 
agreement or disagreement is perceived immediately, by comparision of the ideas themselves; 
demonstrative when it is perceived mediately, i.c, when it is deduced from a comparision each 
with intervening ideas which has a constant and immutable connection with them, as in the case 
of mathematical truths of which the mind has taken in the proofs, and lastly through the agency of 
our senses, we obtain a perception of the senses the existence of external objects, our knowledge is 
said to be sensitive. But knowledge and certainty are constantly used in a secondary sense, which 
it is important not to overlook; viz, as synonymous with settled belief or reasonable conviction; as 
when we say that such a one received stolen goods knowing them to have been stolen or that we 
are certain or morally certain, of the existence of such a fact etc." 

7. 2. "Judgmeni", “the other facufiy of the mind though inferior to kivowlodgc in resptxrt of 
intensity of persuation. plays quite as important a pan in human speculation and action, and, as 
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connected with jurisprudence, demauids our attention even more. It is the faculty by which our 
minds take ideas to agree or disagree, facts or propositions to be true or false, by the aid of 
intervening ideas whose connection with them is either not constant and immutable, or is niot 
perceived to be so.. The foundation of this is the probability or likelihood of that agreement or 
disagreement, of the truth or falsehood, deduced or presumed from its conformity or repugnancy to 
our knowledge, observation, and experience. Judgement is often based on the testimony vouching 
their observation or experience but this is clearly a branch of the former, as our belief in such cases 
rests on a presumption of the accuracy and veracity of the narrators.” 

The observation , accuracy and veracity of the narrating witnesses are, therefore, important. 
However, when no less a person than the then Superintendent of Police Shri K.C. Deka has stated 
about political interference of the Executive police functioning, one has to be cautious on the 
appreciation of evidence. 

The following common characteristics of the first group of seven cases are also found ih 
this case while answering its terms of reference so as to justify a finding of a general plan 
or*Ulfocide”i.c.,deliberate killing of ULFAs and their families and relatives, on their basis, namely : 

While answering its terms of reference in this case, the following common characteristics of 
the First group of seven cases are also found in this case, so as to justify a finding of a general plan 
of“Uifosidc”, that it,deliberale killing of ULFAs , their families and relatives, on their basis, namely: 

L.That this killing involved an ULFA family, namely, that of ULFA Jayanta Rai, and 
investigations ended in Final Reports (F.R) submitted on 1 0.5.2002. pretending to have found no clue, 
and in abuse of the process of the criminal court.. 

2.That the killing was committed at dead of night, by armed assailants who covered their faces 
with black cloth, and spoke in Assamese to awaken the inmates for killing. Dinesh Rai. 

3. .That assailants were armed with sophisticated firearms of prohibited bores. 

4. That the weapons used in killing were firearms of different sizes, bores and calibers, mostly of 
prohibited bores normally found in police-military situations 

5. That as fireanns of prohibited bores were used; forensic/ballistic examination of exhibits were y 
avoided, and investigation ultimately fizzling out. 

6. That the vehicles used, a black Maruti Gypsys, without Registration numbers. 

7. That there were no police patrolling in the crime area.. 

8. That the army was ubiquitous. By army we mean the armed forces of the Union deployed in 
Assam in aid of civil power. There was lurking evidence of Police-SULFA nexus in the killings, some 
of the latter being constituted into an extra-constitutional authority and used as the executioners, the 
modus operandii being to visit the family, ask members to persuade its ULFA member to sunender, 
failing which, to send an advance team to survey the location and structure of the house, then to send 
armed and masked men to the family house at dead of night, knock at the door to wake up the inmates 
and then drag him/them out and shoot him/them dead, or lake him/them away and secretly kill and 
tlirow the bodies somewhere.. 

9. That there was general resentment and decry against the Unified Command Structiuc/ Chief 
Minister. 

10. That there has been connivance of SULFAs; and in this killing case no SULFA has been made 
accused or arrested. 

1 1 . That the investigation did not commensurate with the seriousness of the crime perpetrated. 

13 . rhoi mudem Bcieniirtc meihuds of Investigation, flnger/fool prints, dog-squads were never 

used. 

I .l. That no condolence message was sent from the then Govt, of Assam to the victim familly 
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14. ThHt no ex-gralia/compensatory payment was made by the then Govt, of Ass^.in this case. 

15 That in this case there is remote* orchestrated “Ulfocidc” that is, deliberate killing of a rnember of 
an ULFA family, death penalty having been imposed on the victims for “status offences, of being 
members of ULFA or ULFA related family.. 

From this case “remote- orchestration” is deducible, it being from “Home ’ , that is, the Home 
'' Minister, the apex authority committing Ulfocide through its instrumentalities including unholy polico- 
SULFA nexus, some of the latter being used as striking arms or as executioners.. 

Considering the evidence and the surrounding circmstances, it is considered to be beyond reasonable 
doubt to pinpoint the responsibility on the concerned SULFAs of the Goalpara SULFA camp including Shri 
Rusevelt Rabha and Puranddar Rabha in nexus with the Goalpara police, the former being used as the 
striking arm or as the executioners. The accomplices will be all those Govt agencies that aideid, abetted, 
instigated, helped and facilitated, cither individually, or institutionally, in the commission of killing of Shri 
Dinesh Ch. Rai. 

(E) RecommcDdatioos to prevent recurrence of such killings. 

With its limited knowledge, experience and wisdom, to prevent recurrence of such killings, the 
Commission would like to make twofold recommendations, namely, (1) the immediate, and (2) the 
long term. 

(I) The immediate measure is. First to try to keep in abeyance, and then gradually dismantle the 
existing Unified Command structure, which is an Order of His Excellency, the Governor of Assam 
and neither a statute nor a statutory order, but only an arrangement agreed to by the Centre and the 
State Govt, regarding deployment and operation of the armed forces and other forces of the Union 
deployed by the Central Govi, “in aid of civil power” of the Slate of Assam, on request/ requisition 
by the State Govt. The Structure itself envisages its review after every three months,; and there is no 
limit to the review and may even envisage its dismantling. The parties concerned may agree to 
dismantle it in the same way they agreed to create it. The constitutional position as to deployment of 
the armed forces and other forces of the Union in a State has already been discussed in para 14 of 
“Part I. INTRODUCTORY.” of this report and is referred to in this context. The deployment of the 
armed forces and other forces of the Union.in the Stale of Assam has been “in aid of the civil power 
of the State."In case of the civil power of the State being sufficient enough to cope with its ciivil 
problems, ex hypulhesi, there is no need of arrhed forces or other forces of the Union for the State.. 

The armed forces and other forces of the Union were deployed to cope with the internal disturbance 
thought to have been caused by the activities of the banned outfits disturbing the area leading to its 
declaration as a disturbed area under the Disturbed Areas Act. However, the disturbaiKe has to a 
great extent been under conuol. The life in the State has become normal. The last Assembly election 
could be held without any disturbaiKe, thanks to the co-operation of the local banned outfits. This 
may be an appropriate time for effective talks with the local outfits to observe cease fire, first for a 
short period, say six months, and fur gradually longer and longer periods, and for restoration of 
mormalcy and confinement of the armed forces and other forces of the Union to the barracks, and 
on continuation and assurance of normalcy, ultimately withdraw, on an assurance of peace on the 
part of the banned outfits and ultimately lifting of their bans themselves. To achieve this, strenuous, 
but cordial, talks between the outfits, the State Government and the Central Govt would be 
necessary; and there is no reason why such talks should not succeed.in restoration of normalcy. 
Disturbance and insurgent activities invited the Unified Command Structure. It is in the hands of the 
people to assure that peace will be maintained and insurgent activities will be curbed and normalcy 
will be restored. If the public are serious in this restoration of normalcy, there can be no earthly 
reason why such a situation cannot be brought about by mutual co-operation of the State and its 
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people. Modalities may be worked out in consultation and cooperation. among the Government, the 
political parties, (he student organizations, the outfits and the general public. Restoration of 
normalcy will also effect economy. Meanwhile, in the interest of peace and tranquility, there shoild 
be no witch hunting. Constututionally speaking, restoration of normalcy is the terminus of internal 
disturbances and army deployment in the State. Under Article 355 of the Constitution of India the 
Union of INdia is to protect the Slate from external aggression and internal disturbances. There has 
been no external aggression in Assam. The ontemal disturbance is the problem to be solves as 
discussed abive. 

(2) The long term measures are meticulous observation of the provisions of the Constitution 
and the laws in carrying out each and every function of the government. All the departments of the 
Government must function faithfully in accordance with the mandatory provisions of the 
Constitution of India. In other words, the long term measures may include, in the long run, the 
faithful obedience to, and implementation of, the Constitution and the laws of the country. The 
Centre-State relationship must also be in accordance with the mandates of the Constitution. 
Guidance of the famous Sarkaria Commission's report will be helpful in (his regard. Manusmriti 
said ( Buller) VIII, 351. ”By killing an assassin the slayer incurs no guilt, (whether) he does it in 
public or secretly; in that case, fury recoils upon fury.” 386.’That king in whose town lives no thief, 
no adulterer no defamer, no man guilty of violence and no committer of assaults attains the world of 
Sakra (Indra)”;420. “A king who thus brings to a conclusion all the legal business enumerated 
above, and removes all sin, reaches the highest state (of bliss)” Sukracharya's HandaniA is based 
on iianJa , meaning, punishment. Ancient sages said that without danda malsyanyaya will prevail 
and the strong will devour the week, even the sacred prasadu of the yujna will be swooped at by 
crows. Danda keeps awake when the country is asleep. All people have iimate goodness in them, 
but some do not. In the absence of punishment those will demoralize others in the society. The 
norms and laws of today are not materially different. Secret killing amounts to denial of all the 
constitutional, legal and human rights to the killed, and violation of all these rights by the killer. If 
killing is by public authorities, it also means trampling over the oaths taken by them on assumption 
of public offices. The society need be protected from the people with such dangerous prof>ensities. 
It is trite learning that every action has a reaction, fury generates fury and that brutalities generate 
more brutalities. Continuous disturbance of the even keel of the society and some excesses 
commited by some elements had to be checked by equally harsh measures, but that would not 
justify the lawfully established Government in abdicating its powers, duties and responsibilities to 
extra-Constitutional organs zeopardizing the legal. fundamental and human rights of the citizens of 
soverign, socialist and democratic Republic of India.. Those who are entrusted by the pteople to 
govern them, ought to be well versed with the provisions of the Constitution of India and the 
relevant law’s.rules, and administrative instructions, and orders framed thereunder. They should be 
aware of the constitutional limitations as also the rights of the citizens of the State against their Stale 
itself. Fundamental rights of citizens, including rights to life, liberty, freedoms, non-discrimination 
etc. must not be violated. They must never have propensity to kill the citizens they govern., secretly 
or openly. They must not harbour any kind of hatred or dislike on numerical, religious, communal, 
racial, ethnic, social, historicai.or of any sort whatever. At the minimum they should be true to their 
oaths and be absolutely free from corruption in any form and manner.. While no training course will 
be appropriate, considering their exalted position and prestige, periodical seminars and discussions 
at government levels may refresh their knowledge.and experience. 

Th*» Pnlir^ (tppnrtmsnl is first r«>snn of ih® p®opl® fi*r prot«etinn r»f lhair lirn.lihvrly, pmpoiiy 

etc.Spreading disaffection towards police is an offence. Everyone has the duty to help police in 
restoring law and order in society. There is no doubt that our Police force is one of the best in the 
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country. To make our police slill more and more efficient and instructed, some officers, by turn, may 
be sent for advauiced training in detection and decision in modem crimes and criminal practices. 
Such trained police personnel fnay be put in the police training College. They should undergo a 
training course in human right and cyber and other. present day crimes and crime prevention. 

Regarding the SULFAs suspected, it may be appropriate to observe that because of the position in 
which the SULFAs found themselves, between the devil and the deep sea..their erstwhile colleagues 
having been deserted by their act of surrender, they deserved adequate peotection. But using their 
services as “guides, “spotters”, trouble-shooters and ccllaboralors in police functions could never be 
viewed as proper treatment meted out to the SULFAs, far less their being used as the striking arm 
or the men in charge of execution. Let them now be bereft of the hallowed positions, and give them 
fair field and no favour, at least following the insolvency principle of allowing the declared 
insolvent to have a fresh start in life. How the erstwhile affected people will adore or avoid them 
will be a different matter altogether. However, the Insolvency principle is not applicable in criminal 
matters. 

So far as the Government wings, agencies, and authorities, both official and politiical, the 
principle of “respomdent superior” will surely apply; and for all the lapses and misdeeds at tlie lower 
levels, higher levels authorities shall also be held liable and be subjected to proper punishments. So 
far as political and minister level authorities are concerned, the principle of collective resplonsibility 
may apply to all those who were forming Govtmment in the State at the relevant pericKf. This 
principle of collective responsibility will find them out wherever they happen to be, during the period 
when the violation of Constitutional and legal rights of the affected citizens whose fundamental and 
other legal and human rights were violated during their governance. But even here, rxcept in the 
criminal cases, the insolvency principle should be followed and the political persons also be given fair 
field and no favoue in the ensuing political process of the State. Let there be no witch hunting of any 
sort. Ilow the same affected people will accept or reject them will, of course, be an entirely different 
matter Insolvency principle is not applicable in criminalmattcrs (F)Any other 

(6) Any other matter related or relevant to the inquiry 

Under this the Commission would like to deal w ith the question of compensation, ex gracia. or 
on some reasonable basis. We are all proud to claim that our State is a welfare State. In case of any 
mishap or calamity befalling any one or more of our citizens or families, the welfare Slate considers 
it to its duty to offer rescue and relief to the affected persons and families, as the case may be. It is 
more so when the sufferer has reasons to feel that the Stale itself was the immediate or even remote 
cause of the misery. The rendering of rescue, relief and recompense does not in any way amount to 
any fault on the part of the Stale. It is really praiseworthy of the Chief Ministers of the States to 
have instantly announced such reliefs and rehabilitation packagew, and offer in appropriate cases 
employments to the surv iving eligible members of the families, inasmuch as sometimes the very 
bread earning patriarch is lost to the family. Even the Legislature has now provided for payment of 
suitable “no-fault liability ” irre.spective of the claim for fault liability In die instant case the bread 
earning patriarch of the fami91y has been shot dead under the circumstances discussed in (the case. 
The public pro.secution may result in punishment of the culprit, but that itself will bring no financial 
and livelihood replenishment of the loss suffered by the survivors, including the minor children of 
the bereaved family. The Commission, as submitted by the learned senior counsel for the 
Commission and the learned Senior Government Advocate, and for the ends of distributive justice, 
doth hereby direct the Slate Government of Assam to pay to the joint family of Shri Dhiren Ch. Rai 
and Shri Mani KanU Rai of the victim joint ramilyi,for the benefit of the joint family, u sum of 
Rs5.00.000 (Rupees five lakhs) only.forthwith. More than seven years have already ciaf^d. and it 
brooks no farther delay. 



(15) 

SHRI LAKHAN RABHA KILLING CASE 
Goal para P.S. case No.76/ 2000 


95 


By Ihis Commission's order dated 23.8.2006, by virtue of the authority conferred on it by the 
Government of Assam's Notification No.PLA. 33 1/2005/2 dated 3^** September 2005, in continuation 
of the earlier Notification No.PLA 331/2005/1 dated 22.8.2995, after hearing the applicant and the 
learned Senior Counsel for the Commission and the learned Senior Govt. Advocate, Assam, ajid in the 
interest of justice, it has taken up this case for inquiry. 

By virtue of the aforesaid Notifications the Commiaain is to inquire into, in each case,.the 
fol lowing terms of reference, and any other matters with recommendations, if any, namely: 

“(a) Circumstances . in each case, leading to the killing of its victim 

(b) Identity of the killer(s) and accomplice(s), if any. 

( c) To find out whether there was any conspiracy in targeting the victims and 
such killing. 

(d ) Pinpoint responsibility on persons who were involved directly or indirectly 
such killing. 

( e ) To make recommendatioirs to prevent recurrence of such killings 

( f ) Any other matter related to or relevant to the purpose of this inquiry;” 

**(A) Circumstaoces leading to the killing ofSbri Lakhan Rabha. 

The G.R. case records show that on information received from Shri Ram Chandra Rabha , son of 
Shri Sankhadhar Rabha of Dakuakata village. P.S. Dhupdhara, district Goalpara, on 10.12.2000 at 
about 8.10 A.M. the O.C. Dhoopdhara P.S. Shri Pradip Kr. Talukdar received a telephone call from 
Addl. S.P. Goalpara informing him that the brother of IJLFA member Shri Satrughna Rabha, Shri 
Lakhan Rabha was kidnapped and killed and that he was to investigate the case. Making a G.D. entry, 
he, took up investigation, and, with staff, immediately proceeded to the place of occurrence at about 9 
A.M. on 10.12.2000 The inquest was done by Shri Arup Pathak A.C.S. Circle Officer and Eixccutive 
Magistrate in presence of Ram Chandra Rabha and two other relatives of the deceased. Total six bullet 
injuries were found. One on head, one below the arm pit and four injuries on chest. 

Narpati Rabha s/o. Late Kania Rabha aged about 55 years deposed that Late Lakhan Rabha was 
his nephew being son of his eldef brother Chakradhar Rabha, They were three brothers, the eldest 
being Lankeswar Rabha, next Sankardhar Rabha, who was the father of Lakhan Rabha, and himself 
was the youngest. Lankeswar was in the army and later living separately after retirement. He and 
Sankardhar lived in joint family. On the fateful night they were all sleeping in their respective rooms. 
On 10.12.2000 at al^ut 1 IP.M some 10 tO 12 youths , faces covered with black cloths, came to their 
house , all in civil dress, fhey first knocked at the door and when he (Narpati Rabha) came out with 
torce in hand, they snatched away the torce light from him, and asked him to show which member of 
them was sleeping in which room; and he showed all the rooms and woke up all the members. Thus all 

ibo fAmily m*mb*rw w.*r» lo niAnd in lh« innar oourtymnj. Th»y ploltud up Lakhan Rabha oayln^. 

in Assamese, that they wanted him to show someone’s house. The inmates thought that he (Lakhan) 
would come back home after showing the house they wanted, but Llakhan did not return. In the 
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morning they searched for Lakban Rabha when two persons arrived from Belpara arxl informed that a 
dead body was lying in the middle of the Belpara road, and also that the dead body was that of one of 
their family. Havimg heard that Sankardhar Rabha with a co-villager left for Belpara and there iFound 
the dead body of Lakhan Rabha. ’Ram Chandra Rabha lodged an ejahar in Rongjuli P S. on >0. 1 2.2000 
itself. Thereaifter the police arrived there and sarted investigation. 

Narapati Rabha deposed that Lakhan Rabha was picked up and killed only because of his brother 
Satrughba Rabha belonged to ULFA 

P.W. 3 Dr. Shyamalendu Das in post-mortem examination found the following three injuries on the 
dead body of Lakhan Rabha. . 1 . One bullet mark on left pareatal and frontal area of the haal;. 

2. Three gun shot injuries over the front of chest at the level of 4* space left side of the chest with 
posterior extension of the wound. 

3. A gun shot injury is noted over the left arm. 

Dr. explained that by gun shot he meant any fire arm shot, not of shot gun only.No. 2 was the >^ound 
of entry and No. 3 the exit. The entryand exit of wound No. 1 could not be ascertained as the scalp was 
scattered. 

ON 1 1 .12.2000 the then Minister Shri Akan Rabha paid Rs.5.000 in cash for Sraddha ceremony of 
Lakhan Rabha.. 

(B)Thc Hkarity of tbc killers and their aeconplicvs, if aay. 

The killing of Lakhan Rabha was secret both as to the identity of the killers and their 
accomplishes arxl also as to the actual place of killing. It is also a developed principle of lavt^ that 
accomplices are the parties to the crime. On the basis of degrees of complicity to the crinte. 
accomplices are divided into perpetrators and accessories. An accessory is one who excites or helps 
the commission of a crime by the perpetrator. The perpetrator is exclusively the person who iin law 
performs the crime. More precisely, the pefpetrau>r is the person who. being directly struck at by the 
criminal prohibition, offends against it with the necessary mem rea or negligence Ihus. 
accomplishes include, while accessories exclude, the perpetrator of the crime. However, ofteiri they 
are used as synonymous. 

P.W. I Nanipalisaid that when the assailants, who spoke in Assamese, took away Lakhan , said to 
be for finding out a house, the iiunates of the house thought that he would be sent hack after the Ihousc 
was pointed out. The fact that assailants first enquired of Susu. and not Lakhan, may have misled them. 

P.W. 2 Shri Ram Chandra Rabha deposed that they were six brothers. Lakhan Rabha. the secoftd. 
has been killed. On the night of 10.12.2000 he was sleeping in his own house. 2 furlongs away from 
their family house; and he heard the sound of two vehicles coming with their head lights off, and also 
heard forceful shutting of vehicle doors,, and as they were used to such coming and going of arm y and 
police vehicles to the houses, he did not come out. After some time he heard similar forceful shutting 
of vehicle doors, and of the vehicles speeding away. In the morning, hearing on the road the iwws of 
killing of his brother he was crest fallen ai>d his maternal uncle Shri Debesh Das wrote an ejahiu and 
obtained his signature which he gave to police at the place where the dead body of Lakhan Rabha was 
found. He said that before the incident the O.C. Hari Mohan Singh came to his house; aixl that iit that 
time the apprehension of secret killers was in the air. and they had a threat perception, but coulld not 
help. He said that he was never taken to the Army camp and that Lakhn was not associated with IXFA 
or SKU A. 
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Asked about the Final Report submitted in the case he said that their feeling was that police did 
not undertake the investigation with proper care and suggested the Final Report. Asked whethier he 
appeared in response to the third notice he said that they did not as they could not pursue the mailer of 
their own due to financial diflicurties. 

Shri Pradip Kumar Talukdar, the then O.C. Dhoopdhaia P S. stated that the Dhoopdh^ Police 
Station comprised the trijunction between Kamrup district on the east, the Goalpara district on the 
west and the Stale of Meghalaya North. According to him it was heaven for lawbreakers Mid the 
criminals, as they could avoid police dragnet simply by crossing over to the neighbouring district. The 
extremist outfits also had the same advantage; and that they maintained a close network in the region. 
In fact, he said, all the outfits, including the MULTA (Muslim United Liberation Tigers of Assam) had 
their camps side by side in the opposite Meghalaya region. He also said that while the bouse of Lakhon 
Rabha fell within the jurisdiction of Dhoopdhara P.S. the spot where his dead body was found fell 
within the jurisciction of Rangjuli P.S. and, therefore, the Rangjuli P.S. registered a case, performed 
the inquest and got the post-mortem report, and thereafter sent the case to Dhhoopdhara and the two 
cases were amalgamated and investigated. At the place of occurrence, besides what were stated in the 
FIR, that 9/10 black cloth masked boys came to Lakhan’s house and first enquired about Susu Rabha, 
younger brother of Lakhan Rabha and not finding him they took with them Lakhan Rabha.”for 
pointing out a house.” 1.0 examined u/s.l6I Cr. P.C Lakhan Rabha’s wife Smti Chinu Bala Rjibha, 
uncle Shri Narapati Rabha, Lakhan’s father Sankhadhar Rabha, a neighbour Srimanta Rabha and one 
Bharat Rabha son of Sankhadhar Rabha. From them it was learnt that the incident occurred at about 
1.30 A.M., but no definite clue could be indicated by them. On 5.6.2001 the Rangjuli case papers, were 
sent to Dhoopdhara P.s. and were taken on records of the case. On 28.8.2001 he was transferred to 
Matia P.S. asnd handed over the case diary to his successor Shri Himangsu Das IN cross-examination 
Shn Talukdar mostly emphasized on the trijunction location of the Dhoopdhara P.S. and mentioned of 
only one ULFA surrender, that of Pcadeep Rabha, wo, he said, mostly resided at Guwahati. He 
received general training after recruitment, but no specialized (raining on investigation.He received no 
report of investigation from Rongjuli P.S. other than the Inquest and Post-mortem reports and a seizure 
lost of I .9 mm live ammunition, may be pistol or carbine,, one empty case of .9mm pistol and one 
empty case of A.K. 47 rifle, said to have been recovered from the place where (he dead body was 
reportedly found, fhere was no record of the material exhibits having been sent to Forensic/Ballistic 
experts for examination, not even to the Battalion Armourer . Narapati Rabha told the 1.0. that the 
assailants spoke in Assamese both for awakening the inmates and among themselves, so said 
Sankhadhar. They repeated that they enqiored of Susu. But when told that he was not at home, they 
took Lakhan, for, they said, pointing out a house. Police record showed Satrughna Rabha of (hat house 
was an ULFA. None from Dhoopdhara P.S., he said, visited the house of Lakhan Rabha, may be 
because it was out of (he way near Meghalaya border, though (he police knew about the Govt's eippeal 
to members of ULFA families to persuade their members to return to (he main stream. Me said that 
pursuant to (he Govt, policy they visited some other ULFA house, but not that of Satrughna 
Rabha.They believed that Susu Rabha also had connection with ULFA and that iwas why he was 
wanted by the assailants, (hough he was a cultivator,Though he knew about Satrughna and Susu 
having been ULFA, no idea came to his mind as to probable consequential culprits.culprits Me knew 
about Sulfa Peadeep Rabha from his constable brotlier who said, with great difficulty he was 
persuaded to surrender. Pradeep Rahha's house was far away from that of Lakhan Rabha, which 
pradeep could not have v isited. 

I'ho 1.0. nhrl Talukdar denied ihe suggestion mat police knew the culprits as the kllllrijg was 
centrally designed by Ihe authorities and was execu8ted by the SULFAs in unholy nexus with piolice. 
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and, therefore, the investigation was a mere farce and eye-wash. Wherefore no clue was allegedly 
found and investigation fizzled out. 


. In cross-examination Narapati Rabha said that the army and CRPF used to visit gheir house now 
and then and enquired about Satrughna Rabha and asked the family members to persuade Satnighna 
Rabha to give up path of violence and come and surrender, and that in case of failure to do so, the 
family would be in difficulty, to which they replied that they were unable to do so as they had no 
contact with Satrughna Rabha. He further said that the Dhoopdhara police and CRPF also visited their 
house and spoke and forewarned in the same lines. He said that the ho\use of Manoj Rabha @ Dristi 
Rajkhowa. an ULFA, was only one km away from theirs; that after Manoj Rabha’s parents were killed 
by secret killers, their house was also was set on fire. Must be by the same persons who killed Lakl^ 
Rabha, and that those were collaborators with the Government and Government agmeies. He believed 
that the SULFAs were won over by the Government which conspired with them for secret killingsf^f 
members of ULFA families; and that was why the investigations failed deliberately in such cases. 

This case was another of its kind in Goalpara district and the contours of criminality are 
now prominent. From its modus operandii and it having involved an ULFA family, the Police- 
SULFA nexus was identifiable, though the individual perpetrators may not have been entirely from 
Goalpara area itself. There has been an almost pemianent SULFA camp at Goalpara Tovm 
accommodating a number of SULFA leaders. There was evidence in another case that there were 
smaller SULFA camps under Dudhnoi P.S. in the house ofRusvelt Rabha, and at Krisnai outpost.. 
These have been emerging as important factors to be considered in this type of cases. Two other 
factors deserve consideration. With the uniformily/similarity of the cases and the suggested 
involvement of higher and higher authorities of the Home department, commonness of the 
perpetrators in some of the cases could not be ruled out Another factor is the mobility of the 
SULFA members suggesting a tendency to move to Guwahati is clearly discernible, but at the 
same time they may not be totally ruled out from cases in their originak places. In this case .some 
of the SULFAs of Dudhnoi SULFA camp are suspected to be the perpetrators; along with some of 
the known SULFA camp of Goalpara... 

Ml Govt agencies like the Police in unholy nexus and collaborators with the SULFAs will be the 
accomplices. 

( C) To find out whether there was any conspiracy in targeting the victims and the motive 
behind such killings. 

This term is replied in two parts, namely, conspiracy in targeting, and motive for killing. 

I. Conspiracy. in targeting the victim. Conspiracy, in the context of the instant inquir.will mean 
criminal conspiracy as defined in Section 126A of IPC as follows;.'‘when two or more persons agree 
to do or cause to be done .- 

( I } An illegal Act, or 

(2) An act which is not illegal by illegal means , such an agreement is designated a criminal conspiracy; 
Provided that no agreement except an agreement to commit an offence shall amount to a criminal 
conspiracy unless some act besides the agreement is done by one or more parties to such agreement 
in pursuance thereof. 

Expiation.- It is immaterial whether the material Act is the ultimate object of such agreement or is 

merely incidental to that object. ..^bctment of a thinn. As defined in Section 107 nf the Indinn Penal 
(.ode (IPC) 

A person abets the doing of a thing who-First- instigates any person to do that thing; or 
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Secondly- engages with one or more other person or person or persons in any conspiracy for the 
doing of that Ihing.if an act or illegal omission takes place in pursuance of that conspiracy , and in 
order to the doing of that thing ; or Thirdly, institutionally aids , by any act or illegal omission, the 
doing of that thing. 

Expiation -l.A person who, by wilful misrepresentation, or by wilful concealment of a material fact 
which he is bound to disclose, voluntarily causes or procures . or attempts to cause or procure, a thing 

to be done, is said to instigate the doing of that thing.; or (illustration omitted) 

Expiation -2 Whoever either prior to or at the the time of commission of an act, docs anything in order 
to facilitate the commission of that act, and thereby facilitates the commission thereof, is said ito aid 
the doing of that act". 

The law and jurisprudence of conspiracy has been discussed in para 10 of the Introductory part of this 
report; the same is referred to.. .The question whether there was any conspiracy or not in the killiing of 
L^han Rabhar has to be decided on the basis of the law, and facts in evidence on record. In case the 
answer is in the affirmative, then also the question will be as to who were the conspirators? It is in 
ev idence that Lakhan Rabha was requested by various agencies to persuade his younger brother shri 
.Satrughna Rabha. who has been in ULFA. and was forewarned by the army, that if Satrughna Rabha 
could not be persuaded, by him. to join the peace talks and bring peace, the consequences would not 
be good for the family., there could be no other answer than that there was criminal conspiracy in the 
killing. The visits of the Army and Police could be treated as part of the course of action; and the very 
killing of Lakhan Rabha , therefore, be indicative of the forwamers having been a part of the 
conspiracy .There is evidence to show that the SULFA camp was in touch with the police. Indetrd the 
police- SULF.A nexus has been submitted in arguments by the learned counsel for the Commission, 
the (iovemment. and the parties. This means that the SULFA emerged as an extra-constitutional 
authority. In case the SULFA were such a body of persons and were used by police either as an 
auxiliary, oi as the striking arm, they would also be part of the conspiracy. . We have already 
discussed that as conspiracies are oRen hatched in srcrecy, these circumstantial evidence will be 
relevant and admissible. In the killing of Lakhan Rabha there were a number of persons persons in 
the act of kidnapping and killing,. but there was also a course of conduct involving the deciders of the 
course of action culminating in the killing. Considering the facts of this case in light of definition of 
conspiracy, it can surely be held that there was a long drawn course of action amounting to conspiracy. 
The manner of plaiming and execution of the acts of kidnapping and killing shows that there must also 
have been some authoritative assurance of safety to the killers after the act was completed. Therefore, 
there was conspiracy in this case.. 

II. Motive, crime will bwe a crime with whatever motive it is committed It will not cease to be a 
crime if committed with political motive. For ascertaining the motive behind the crime, one has first to 
kw the person or persons who conunitied the crime, for his motive, immediate or ultimate, vrill be 
material. 

Narapati Rabha deposed that Lakhan Rabha was picked up and killed only because of his brother 
Satrughba Rabha belonged to ULFA 

(D)PiDpointing respoosibility on prisons involved directly or indirectly in commission of killing 

fhis is the most difficult task of the Commission. In the absence of effective direct evidence, wi: have 
to depend on relev ant circumstantial evidence. That, of course, is forthcoming in such extents as could 
help us in pinpointing responsibility on the persons involved. Fortunately the term of reference 
mentions"involved directly or indirectly in commission of killing" This enables us to act on basis of 

■ni«M>'>lr«l avltlvniia mrhmr ihnn on lanldlod onoa, Wa Kava iharafbra Ui Intagrala auoh parla of avIlUcitco 

as will lead to a conclusion beyond reasonable doubt, for pinpointing responsibility. Besides what arc 
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found in relevant pieces of evidence, the common characteristics found in each individual case also 
throw some light. 

While answering the terms of reference in this case, we also find the following common 
characteri.stics of the first group of seven cases! so as to justify a finding of Ulfocide, that is, 
delibenilekilling of ULFAs, and their families and relatives, on that basis,namely: 

1. That this killing involved an ULFA family, beung that of Satrughna Rabha, and 
investigations fiTzling out and ending in Final Reports (F.R),. . 

2. That the killing, was committed at dead of night, and the assailants invariably spoke in 
Assamese to awaken the inmates for kidnapping.. 

3.. That assailants were armed with sophisticated firearms of prohibited bores, and m;asked 
with black wrappers or caps, to avoid being identified. 

4. That the weapons used in killing were firearms of different sizes, bores and calibers, mostly 
of prohibited bores normally found in police-military situations 

5. Thai as firearms of prohibited bores were mostly used; forensic/ballislic examination of 
exhibits were avoided, and investigation ultimately fizzling out. 

6. That the vehicles used were never detected or taken into custofy... 

V.That there was no mention of police paholling in the crime areas. 

"8. That the army was ubiquitous. By army we mean the armed forces of the Union dcploji'ed in 
Assam in aid of civil power. There was lurking evidence of Police-SULFA nexus in the killing, some 
of the latter being constituted into an extra-constitutional authority and used as the executioners, the 
mvJus operandii being to visit the family, ask members to persuade its ULFA member to surrender, 
failing which, to send an advance team to survey the location and structure of the house, then to send 
armed and masked men to the family house at dead of night, knock at the door to wake up the inmates 
and then drag him/them out and shoot him/them dead, or take him/them away and secretly kill and 
throw the bodies somewhere.. 

9. That there was general resentment and decry against the Unified Cotrunand Structure/ Chief 
Minister. . - 

^ io. That there has been connivance of SULFAs; and in no killing case any SULFA has. been 
made accused or arrested. 

1 1 . That the investigation did not commensurate with the seriousness of the crime perpetrated. 

1 2. That modem scientific methods of mvestigation, finger/foot prints, dog-squads were never 

used. 

13. That no condolence message was sent from the then Govt, of Assam to any one of the 
victim family. 

14. That no ex-gratia/compensatory payment was made by the then Govt, of Assam. inthis; case. 

ISThat in this case, there is remote- orchestrated Ulfocide, death penalty having been imposed 

on the victims for ‘’status offences." of being members of ULFA or ULFA related families. 

' 16. From this case “remote orchestration” and is evident.. 

These common characteristics prove remote orchestration from the apex source of conspiracy 
committing “Ulfocide” through its instrumentalities including unholy poIice-SULFA nexus using 
some of the laner as striking arms or executioners. Identity has already been indicated under temi 
■'B”.The responsibility is pinpoited accordingly. 

(E) Recommendations to prevent recurrence of such killings. 
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With its limited knowledge, experience and wisdom, to prevent recurrence of such killings, the 
Commission would like to make twofold recommendations, namely, ( I ) the immediate, and (2 ) the 
long term. 

(1) The immediate measure is, first to try to keep in abeyance, and then gradually dismantle the 
existing Unified Command structure, which is neither a statute nor a statutory order, but onlly an 
arrangement agreed to by the Centre and the State Govt, regarding deployment and operation of the 
armed forces and other forces of the Union deployed by the Central Govt, “in aid of civil powe r of 
the State of Assam, on request/ requisition by the Slate Govt. The Structure itself envisages its re view 
after every three months,; and there is no limit to the review and may even envisage its dismantling. 
The parties concerned may agree to dismantle it in the same way they agreed to create it. The 
constitutional position as to deployment of the armed forces and other forces of the Union in a State 
has already been discussed in para 14 of “Part 1. INTRODUCTORY." of this report and is referred to 
in this context. The deployment of the armed forces and other forces of the Union. in the Staitc of 
Assam has been “in aid of the civil power of the Stale.'’In case of the civil power of the State Ixing 
sufficient enough to cope with its civil problems, ex hypothesi, there is no need of armed forces or 
other forces of the Union for the State.. TTie armed forces and other forces of the Union were depiloyed 
to cope with the internal disturbance thought to have been caused by the activities of the banned outfits 
disturbing the area leading to its declaration as a disturbed area under the Disturbed Areas Act. 
Mowever. the disturbance has to a great extent been under control. The life in the State has become 
normal The last Assembly election could be held without any disturbance, thanks to the co-opeiation 
of the local banned outfits. This may be an appropriate time for effective talks with the local outfits to 
observe cease fire, first for a short period, say six months, and for gradually longer and longer periods, 
and for restoration of mormalcy and confinement of the armed forces and other forces of the I’nion to 
the barracks, and on continuation and assurance of normalcy, ultimately withdraw, on an assurance of 
peace on the part of the baiuied outfits and ultimately lifting of their bans themselves. To achieve this, 
strenuous, but cordial, talks between the outfits, the Stale Government and the Central Govt would be 
necessary; and there is no reason why such talks should not succeed. Restoration of normalcy. 
Disturbance and insurgent activities invited the Unified Command Structure. It is in the hands of the 
people to assure that peace will be maintained and insurgent activities will be curbed and normalcy 
will be restored. If the public are serious in this restoration of normalcy, there can be no earthly reason 
why such a situation carmol be brought about by mutual co-operation of the State and its pcxiple. 
Modalities may be worked out in consultation and coopcration.among the Government, the political 
parties, student organizations, the outfits and the general public. Restoration of normalcy will also 
effect economy.. Meanwhile, in the interest of peace and tranquility, there shoild be no witch hunting. 
Constutulionally speaking, restoration of normalcy is the terminus of internal disturbances and army 
deploy ment in the Slate. 

(2) The long term measures arc meticulous observation of the provisions of the Constitution and the 
laws in carrying out each and every function of the government. All the departments of the 
Government must function faithfully in accordance with the mandatory provisions of the Constiilulion 
of India. In other words, the long term measures may include, in the long run, the faithful obedlicnce 
to. and implementation of, the Constitution and the laws of the country, Tlie Centre-Stale relationship 
must also be in accordance with the mandates of the Constitution. Guidance of the famous Sairkana 
Commission's report will be helpful in this regard. Manusmrili said ( Ruller) VIII, 351. "By killing an 
assa.ssin the slayer incurs no guilt, (whether) he does it in public or secretly; in that case, fury recoils 

lirmn fur>.“ tR6.Thflt kina in wKo»* town liva* n« no aJMliarar no d»r*mar. no mawi nf 

v iolence and no committer of assaults attains the world of Sakra (lndra)'';420. “A king who thus 
brings to a conclusion all the legal business enumerated above, and removes all sin, reaches the 
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highest slate (of bliss)” Sukracharya’s Dandanili is based on Janda . meaning, punishment. Ancient 
sages said that without danda maisyanyaya will prevail and the strong will devour the week, eve n the 
sacred prasaJa of the yajna will be swooped at by crows. Danda keeps awake when ^e country is 
asleep. All people have innate goodness in them, but some do not. In the absence of punishment those 
will demoralize others in the society. The norms and laws of today are not materially different. Secret 
killing amounts to denial of all the constitutional, legal and human rights to the killed, and violation of 
all these rights by the killer. If killing is by public authorities, it also means trampling over the oaths 
taken by them on assumption of public offices. The society need be protected from the people with 
such dangerous propensities. It is trite learning that every action has a reaction, fury generates fury and 
that brutalities generate more brutalities. Continuous disturbance of the even keel of the society and 
some excesses commited by some elements had to be checked by equally harsh measures, but that 
would not justify the lawfully established Government in abdicating its powers, duties and 
responsibilities to extra-Constitutional organs zeopardizing the legal, fundamental and human rights of 
the citizens of soverign, socialist and democratic Republic of India.. Those who are entrusted by the 
people to govern them, ought to be well versed with the provisions of the Constitution of India and the 
relevant laws, rules, and administrative instructions, and orders framed thereunder. They should be 
aware of the constitutional limitations as also the rights of the citizens of the State against their State 
itself Fundamental rights of citizens, including rights to life, liberty, freedoms, non-discrimination etc. 
must not be violated. They must never have propensity to kill the citizens they govern, secreltly or 
openly. Ihey must not harbour any kind of hatred or dislike on numerical, religious, communal, racial, 
ethnic, social, historical, or of any sort whatever. At the minimum they should be true to their oaths 
and be absolutely free from corruption in any form and manner.. While no training course will be 
appropriate, considering their exalted position and prestige, periodical seminars and discussions at 
government levels may refresh their knowledge.and experience. 

The Police department is the first resort of the people for protection of their life, liberty, 
property etc. Spreading disaffection towards police is an offence. Everyone has the duty to help 
police in restoring law and order in society, provided, he is capable of doing so.There is no doubt 
that our Police force is one of the best in the country.To make our police stilt more and more 
efficient and instructed, some officers, by turn, may be sent for advanced training in detection and 
decision in modem crimes and criminal practices. Such trained police personnel may be put in the 
police training College. They should undergo a training course in human right and cyber and other 
present day crimes and crime prevention. 

Regarding the Sl.'LFAs suspected, it may be appropriate to observe that because of the positiion 
in which the SULFAs found themselves, between the devil and the deep sea., their erstwhile 
colleagues haying been deserted by their act of surrender, they deserved adequate peotection. But 
using their serv ices as “guides, “spotters”, trouble-shooters and ccllaborators in police functions 
could never be viewed as proper treatment meted out to the SULFAs, far less their being used as 
the striking amt or the men in charge of execution. Let them now be bereft of the hallowed positions, 
and give them fair field and no favour, at least following the insolvency principle of allowing the 
declared insolvent to have a fresh start in life. How the erstwhile affected people will adore or avoid 
them will be a different matter altogether Insolvency principle is not applicable to criminal law.. 

So far as the Government wings, agencies, and authorities, both official and political, the 
principle of 'respomdent superior” will surely apply; and for all the lapses and misdeeds at the 
lower levels, higher levels authorities shall also be held liable and be subjected to proper 

punixhmanls. Rii Tar nm noliU*nl itnU minintwr loval •iilhnrlliiiii mrm sonMmad. Ihti prinvinlo nf 

collective resplonsibility may apply to all those who were forming Govtmment in the Stale at the 
relevant period. This principle of collective responsibility will find them out wherc'^er they hapj>en 
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to be, during the period when the violation of Constitutional and legal rights of the affected citi zens 
whose fundamental and other legal and human rights were violated during their governance. But 
even here the insolvency principle should be followed and the political persons also be given fair 
field and no favoue in the ensuing political process of the State. Let there be no witch hunting of 
any sort. How the same affected people will accept or reject them will, of course, be an entiircly 
di^erent matter insolvency principle is not applicable to criminal matters.. 

(F)Any other matter relateil or relevant to the inquiry 

Under this the Commission would like to deal with the question of compensation , ex gracla, or 
on some reasonable basis. We are all proud to claim that our State is a welfare State. In case of any 
mishap or calamity befalling any one or more of our citizens or families, the welfare State considers 
it to its duty to offer rescue and relief to the affected persons and families, as the case may be. It is 
more so when the sufferer has reasons to feel that the State itself was the immediate or even remote 
cause of the misery. The rendering of rescue, relief and recompense does not in any way amount to 
any fault on the part of the State. It is really praiseworthy of the Chief Ministers of the Stattrs to 
have instantly announced such reliefs and rehabilitation packagew, and offer in appropriate cases 
employments to the surviving eligible members of the families, inasmuch as sometimes the very 
bread earning patriarch is lost to the family. Even the Legislature has now provided for payment of 
suitable “no-fault liability" irrespective of the claim for fault liability. In the instant case the bread 
earning patriarch of the fami9ly has been shot dead under the circumstances discussed in the case. 
The public prosecution may result in punishment of the culprit, but that itself will bring no tinancial 
and livelihood replenishment of the loss suffered by the survivors, including the monor children of 
the bereagved family. The Commission, as submitted by the learned senior counsel for the 
Commission and the learned Senior Government Advocate, and for the ends of distributive Justice, 
doth hereby direct the State Government of Assam to pay to Smt. Chinu Bala Rabha wife of Shri 
Lakhan Rabha for the benefit of the family, a sum of Rs.5,00,000 (Rupees five lakhs) only 
forthwith. More than six years have already elapsed, and it brooks no farther delay.. 
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